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The Prefice

HE Tryal and Procefs againft Captiin Thotas Green, Commuandor ,‘,} e

_ Englifh Eaft-India Ship called the Worcelter, and his ( rew, now te be

¢ publifhed, hath been the Subjel¥ of o rmuch Difconrfe, and Juch various

- Refleions both in Scotland and England, that there appears nothing

more juft and expedient, than that the World fhould have a true and inmparsial fe-
connt of it. - ; , 1 o

The Ship called the Annandale, belonging to the Conipany of Scotland #rad;ny
to Adrica and the Indies, havingbeen ferzed in the Downs in England, ¢ the [-
Stance, and by the fpecial Order of the Englifh Eaft-India Cofr pany 3 The faid
Company of Scotland did judge thenfelves injured by the faid Seigure  pnd
therefore when the faid. Ship the Worcefter, az Englith Edft-India Trader, came
2o Scotland, and to the Koad of Leith, abonithe Month of Auguft laft, The
Scots Company, by wvirtke of the Powers, contained in the AcF of FParliament in
their favour, and their Patent under the Great-Seal, did feize ber and hert argo by
way of Reprifal ;  And having [eized her and her Lading, only in orver to 4 fair
Tryal, they raifed a civil Action before the Admirality of Scotland, Jor declaring the
Jaid Seizure lawful on the Account above-mentioned. / , _
 Opon this Seizure, andwhile this civil Puifuis wis in dependance, feveral things
broke out, tending to a greater andfar different Difcovery. For 1. Captain Da-
vid Monro being,immediatly after the Seizure,placed by thofe imploged by the Afri-
can Company, for fecuring ofthe Worcelter, juft by the Eammock where Simpfon
the Gunner weint to flecp, Captain Monro perceived. the Gunner to be uneafie, and
#hat he conld take no re_/{; a5 [uppofing that the Ship had been Jeized upon forse othir
HAccount than that of Reprilal, which moved the Guuner to uefbion Captain Motiro
very earneftly, whether ornot the Seizure was not made on jﬂome other Account, and
if there was not a Defign upontheir Lives? Which Solicitude of ;
#he firft rife to the Sufpicion that enfucd. B Yy
. Withina day or two thereafter, the Carpenter Henty Keigle aid Andiew Ro-
bertfon the Gunners Mate, happening to difcourfe about their Wages, Keigle was
anxions to go afhore, whereto Robert{on anfwering, that he would take his Hazard
and frick by the Ship while there was any hope 5 Keigle replyed t6 him in Laffi-
072, Damn you, you never wrought o as to deferve Wages out of any thia
aboard the Ship 5 To which Robert{on replying, that he wrought the Work that
he was hiredfor 5 Keigle flew out extravagantly, and abufing Robettfon wirh
bis Tongue to the laft Degree, Robertfon made no Return, but ]ngng and walk-
ing up and down the main Deck very penfive, was ( after a heavy Groan or two )
beard by feveral. credible Witneffes prefent, to utter thefe Words s to himfelf. This
is the juft Judgment of God upon us, for the Wickednefs committed in our
laft Voyage 5 and Pmafraid it will ftill purfue us furcher, fince that, being redu-
ced to fo fmalla Number aboard, fouror fiveof us cannot agree amongft our
felves. : :

Aday or two thereafier, when the Ship the Worcefter was got within the Heads
of Bruntifland Harbour, and that thofe  aboard were drinking heartily a Bowl of
Punch in the main Cabine, one belonging to the Scots Company beirg prefent, hap-
wed to difcourfe of Captain Gordon Commander of Her Majeflies Friggot the Roy-
al Mary, what a Scourge he had been to the fmall French Privateers upon_the Eaft
teaft of Scotland 1 George Haines ore of CaptainGreen's Crew, a littlewarns with
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the Gunner, gave
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the Punch, broke out in the bearing of feveral Scots Gentlemen, as well as of feveral o~ 5
thers of Green'’s Crew, and flantingly faid with an Oath, that our Sloog (mean-
ing Green’s Sloop ) was more terrible upon the Coaft of Malabar, than ever ¥
Captain Gordor was or will be to the French Prwate;rs on the Coatft of Seot-
land ; For a better Sailer than that Sloop never carried Canvas 5 Or Words ¢

this Effect. : ;

T/Jej(;entleman of the Scots Company, who was pre[Z?nt, ﬁmz:’zrlg Mr. Haines
in the forefaid Humour, takes Occafion to ask bim, W/?et/)er, in their Yoyagg ~
Outward or Inward, they had met with, or heard any thing of, or concerning fwo
Scots Ships, that went oz a Trading Voyage beyond the Cape, both belonging to
the Scots Companys The one commanded by Coptain Drummond, aud the other
by Captain Steuart : Haines Anfwered, That they had heard of them, but did
not fce thems But, adding, faid, Its no great Matter, you need not trouble
your felf about them, for 1 believe you will not fee 'them in ‘haﬁe: To which
the other asking, What might be the Reafon, axzd Haines fhifting; Haines ,f“’d |
at length, He heard they were turned Pirates, and that one of them had Eight
Guns, and the other Twelve or Fourteen, to the beft of his Memory.
 But fometinze thereafter, George Haines falling into Acquaintance wzté 2 Young
Woman at Burntifland, to whom be made Loves He then began to difcover the
Secrets be bad concealed: Which was alfo the Occafion of the Exeimnmtion after-
wards made in the Tryal of the forefaid Young Woman, azd [everdl others, @
may be feen in the Procefs. :

But  this is certain, that Haines his fiee Difcourfing with this Young Worsar
coming to take Vent, Simpfon, Keigle azd Robertfon, all of Captain Green's
Crew, and_then aboard, threatned Haines moft feverely for it, and made bim deal
and prevail with her, not onlynot to difeover any further what he had told ber, bug
likeways to deny what be had really told to her and feveral others: After which, Haines
and the Young Woman became both [0 fby and clofs, that they (poke no more of -
thefe Matters, wuntil they were brought before #he Committee of Council,

However Captain Green and bis Crew became Jo FJealous of Haines, that az length,
by George Kitchin azd Thomas Whitchead, they perfwaded hime to make bis
Efcapes And had fo far  prepared for it, that Horfes were Hired to carry all the
dhree to Kinghorn, where they were to crofs privately to Leith: But, when the
FHorfes mwere v cady Sadled,  one George Ker, and fome other Gentlemen thew 4t

Burntilland, getzing notice of what was defigned, laid hold upon the Jaid Haines,
and obliged him 10 go again aboard, the Ship.

In the Civil Procefs depending before the Judge of the Admirality, #he
Judge, upor. a Reprelentation made to hine, gave Order, That Search Jhonld be
made for fuch Documents, s the Scots Company might have ufe for n proving
Jorme Points of their Clainz s Such as thefe, That theShipbelonged to Frgland, and
the Eaft-Inda Company there, e, And albeit this was endeavonred by Captair
Green apd his Crew. to be prevented, by putting feveral of their Papers. ont of the
wayy Yet there were found in the Journals JSiseh Extraordinary Inftructions given
by the Owners. and Freighters o the Captain and Supercargo, s to write under
Covert of @ certain Cypher, and. 1o convey their Letters in fo Secret a Manner,
with feveral other Circumftances of that Kind, as did greatly increafe the Sufpici-
ons already given, that Captain Green and hbis Ship were no Fair and Lawful Ad-
Ventarers, but, fiom the. beginning, might be defigned. for Bl Prattices,

Daniel Stringman #he Cook belonging to the faid Ship the Worcelter, but who
was taken up at Bengal forme Moneths after Captain Green had left the Coaft of
Malabar, happening one Day to drop fome Things he had heard o Simpfon #he
Gunner, which did not pleafe him and: others of the Crew 5 They were at pains to
perfwade bim to make his Bfeape, as if they had-been refolved to efcape with bim s
Stringman gets afbore, and wasting till it grew Dark at Night, Travels all alone
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to the Queensferry,where he croffed tothe o?técr fede,but ove Mr. Hepburn being thesw
aboard, and milfing Stringman, took Horfe immeediatly to Kinghorn and Kirkald ”
and then to Queensferry, fearching for him, and getting notice at the Queensterry
that he had croffed there, be follows Stringman with all diligence, and overtakin

him at the Wefl-end of Newhaven, carries hine back to Bruntifland. ¢

And. a few Weeks thereafter, breaks out the Diftovery: For, about the middle
of December, Stringman addre(fed himfelf to the faid Mr. Repburn thus :  Sir,
It was not you, but God Almighty that brought me back, that I fhould tell
you the Truth :  Awd then, after fome Preface, Stringman sells Hepburn whas
Difcomﬁ: ke had overbeard fometime before, between the two Blacks belonging to
Green's Crew, viz. Antonio Ferdinando Stringmans owsz Muate, and Antonio
FrancifcoCaptain Green's Servant 5 And how that having urged his Mate to tell
bim plainly all that paft berwixt then, Antonio Ferdinando, with much ado, re=
vealed to him the whole matter of Captain Greens Piracy, Robbery and Murder,
committed upon the Coaft of Malabar, asit fands fully declared, and oft repeated
én the enfuing Procefs.

Thefe were the true Steps of the firft Difcovery of this Matter, all ready to be as-
tefled by perfons above Exception 5 Wherein it is manifeft, That one Occurrent led on
to another, until the Period of the Difcovery above remarked, without any formed
Defign or Management upon any manspart. .

Thereafter an Afhdavit was taken before the Baillies of Bruntifland, of what
Stringman and the Blacks had declared, which gave rife, upon due Information,
for the Order that was giver to make Captain Green and, dll bis Crew’ Prifoners,
whichwas executed accordingly: Andthen the Matter being brought before the Lords
of Her Majefties Privy Council, and they juftly judging that it deferved a frict and
smpartial Inguiry, Committecs were appointed, and Examinations taken, and Re-
ports made:  Whereupon their Lordfbips did Ordain, thas Captain Green and his
Crew fhould. be brought to a legal Tryal before the Fudge of the Adusirality,

Ly
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T RiX AN
O F ;
Cgpmin THOMAS GREEN and bis 6"@”’; &C:

( HE Lords of Her Majefties Privy Council having taken Precognition
of the Grounds of the foregoing Information againft Captain Thomas

Green, and others of his Grew 5 They thought fit, and Ordered,

That the faid Captain Thomas, &c, thould be put to a Trial upon
the Crimes informed, before the Judge of the High Court of Admirality. As
alfo, the Lotds of Privy Council thought fitat the fame time, to Appoint
Affifiants to the Procurator-Fifcal of the High Court of Admirality, for the
better Ordering and Managing of the faid Tryal, according to the Tenor of
their At following, :

'A T Edinbutgh #be Thirseenth day of February 1705 Years. Committee
A anent Captain Green and his Crew, Sederunt Lord Chancellor, Marquefs
" of Annandale, Earls of Haddingtoun, Leven, Ruglen, Lords Yefter,
Beilhaven, Advocat, Thefaurer-deput, Anftruther, 87 John Home, azd
Ormiftoun gounger. = Its the Opinion of the Committee, That my Lord Chancellor
Jhould Writ 2o Conrt for Remifftons to Charles May Chyrurgeon, Antonio Ferdi-
nando Cooks Mate, “Antonio Francifco Captains Man, George Hains Steward,
George Glen Quarter-mafter, Alexander Taylor Fore-maft-man 5 And that the
Tryal againft Captain Green and his Crew fhould be Purfued before the Admeiral
Court, and thar Affeflors foonld be Named to the Fudge, and Affiftants to the
Procurator Fifeal, Sic Subfctibitur TWEEDDALE Carcel. 1. P. C. The above
Repors of the Committee ament Captain Green Commander of the Ship the Wor-
cefter, being, uponthe Day and Date of thefe prefents, read in prefence of the Lords
of Her Majcfties Privy Conncil, the famen wasVosed and Approven.  And the faid
Lords did thereby nominat and appoint Sir James Stcuart Her Majeftics Adwocat, Siy
David Dalrymple,and Mr.William Carmichael Her Majefties Solicitors,Sir Patrick
Home, Sir Gilbert Eliot, Mr.Alexander Macleod, and Mr.Francis Grant, #e be
Affiftants to My. Alexander Higgins Procurator-Fifcal to the Admiral Court, in
profecnting the Libel and Indiituent to be given at his inftance, againft the faid
Captain Green and bis Crew before the Admiral Court, to the final End and D;ifmz
thereof :  And the faid Lords declared, that they would next Council day Name
Five of their own Number to be Affeflors to the Judge of Admirdity, during the
dependance of the forefaid Procefs : ~ And recommscnded to the Lords of Thefanry
to pay the Lawyers that are imployed to be Affifbants accordingly. Extratted by me.
GILB. ELIOT. Cls. Sti. Conciliz

Whereupon the Judge of the High Court of Admirality did prefent to the
Lords of Council, a Petition, That fince the Trial was ordered to be made -
before him, ofthe forefaid Crimes informed again{t Captain Gree# and his
Crew, and that the matter appeared to be of great Importance, he might have,
according to Cuftom in the like Cafes, Aflefiors appointed and joyned with
him by the Authority of Council, for his Affiftance in the faid Trial. e
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(2) .
er Majefbies Privy Council, havingconfidered the above Pets-

ti:}zNDthlbe iﬁrﬁgf being]r{id in tzeir prefences  The faid Lords did Nosi-
£ s Appoint - the Earl of Loudoun, Lord Beilhaven, Lord Arniftoun, Si
]‘chn Home of Blackadder, azd Johu Cockburn younger of Orm1(‘coun,) to be Af-
[effors to the Petitioner, and. alfif} andvote with binzin the Tryal, at the Procurator-
als Inftance againft Captain 1homas Green, Commander of the szp.tbc; Wor-
}g{f}(fcr and others of bis Ships Crew, before the [aid bigh Court of Admirality, for
their !:ez'fzg guilty of Piracy andother Crimes, and that to the final End and De-

cifion thereof.

Follows the Court of Jufticiary of the High Court of Admirality, with

the whole Tryal, as it proceeded before the Judge of the {aid Court,
and the Afleflors abave-appointed.

CURIA FUSTICIARIA fupreme Cutic

Admriralitatis tenta in Pretoriovel nova SeffionisDomo Burgi de Edir}burgo,qu.zm
to die Menfis Martii 1705. per Judicens diite Curie, & per honovatilfimos Vires
Joannem Comitem de Loudoun, Joannem Dominum de Beithaven, Dominos
Robertum Dundas de Arniftoun, Joannem Home de Blackadder, & Joan-
nem Cockburnde Ormiftoun Affé/fores.

Curia Legitipe affrmatd.

The faid day, the faid Earlof Loudoun, Lord Beilbaven, . produced the

At of her Majefties Privy Council above-mentioned, appointing them to be
Affeflors to the faid Judge.

‘Thereafter the faid Affeflors took the Oath of Alledgiance and figned the

Tame, with the Affurance, -and took the Qath de fidels adminifratione, and
were thercupon admitted and reccived. -

Tntran.

Captain Thonas Green Commander of the Ship called the Worceffer, now in
Bruntifland Harbour. :

Caprain John Madder chief Mate of the faid Ship.
Jobn Reynolds fecond Mate of the faid Ship. :
Lhomas Linflead Affiftant to the deceaft Supercargoof the faid Ship:

James Burn Boat-fivain of the faid Ship the Worcefter,
Fames Simpfor Gunner. riy

Andrew Robertfon Gunners-mate,
Jobn Bruckly Seaman,

George Kitcher Seaman.

Henry Keigle Carpenter.

Sammuel Orlines his Mate.

George Haines Steward of the faid Ship; '
Daniel Stringman Cook.

Samuel Wilcocks Chyrurgeons-mate,
George Glen Seaman there.

Henry Barns Seaman there.
Alexander Taylor Seaman there.

And Fohn Bannantyne Scamanthere, Al
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All of them Indited and Accufed at thge izlﬁance of Mr. Alexander Higgins Ad-
vocat Procurator-Fifcal to ghe high Court of Admirality, for the Crimes of Pi-
racy, Robbery and Murder, in manner mentioned in the two feveral IndiGments
raifed againft them thereanent,and whereof the Tenor fcllows.Captain Thonsas
Greer Commander of the Ship called the Worceffer, now in Bruntifland Harbour,
Captain Jobz Muadder chief Mate of the faid Ship, Fobs» Reynolds {econd Mate oz‘
the {aid Ship, Thomeas Linfteed Affiftant to the deceaft Supercargo of the faid
Ship, Fames Burn Boat-fwain of the faid Ship, Fames Sinpfon %unner of the
faid Ship, Andrew Robertfon Gunners-mate, Fobn Brucklie Seaman there, and
George Kitcher Seamanthere, allPrifoners 5 You, andilk one of you are ac=
cafed and indicted at the inftance of Mr. Alexander Higgins Advocat, Procus
rator-fifcal to the high Court of Admirality, ofthe Crimesof Piracy, Robbery
and Murder, in manncr after-mentioned. viz. That by the Law of GOD, the
Lawsof Nations, ofthis, and of all well governed Realms, the Crimes of Pi-
racy, Robbery and Murder, areprohibite, under all higheftPains; And that
by the Laws of this Realm, the {aids Crimes are prohibite under pain of Death,

- and efcheat of Moveables.  Neverthelefs it is of Verity, that Captain Thomas

Greer ommander of the Ship called the Worcefler, now in Bruntifland Har-
bour, and his Crew, are guilty, Art and Part of thefaids Crimes, or one or
other of the fame, in {o far as, the faid Captain Thosras or his faid Crew, ha-
ving failed from England in the - faid Veflel the Worcefter, upon pretence of
Merchandizing towards the Eaft-Tndies; The forefaid Captain and his faid
Crew belonging to the faid Veflel, did upon one or other of the days of the
Moneths of February, March, April ot May, in the year 1703, Rencounter, or
meet with another Ship or Veflel, failed by itsown Menand Crew, upon the
Coaft of Malabar, ncar Cale-cute, andthe faid Veflel bearing a red Flag, and
having Englifb or Scots Aboard, at leaft fuch as {poke the Englify Language;
The faid Captain Thomas Greer and his Crew, after fome Intercomuning
with them, did without any Lawful Warrand, or juft caufe, attacque the
faid other Veflel or Ship, while expeting no fuch Treatment, and invading
her firft by their Sloup, which they had manned with Gunns and other Arms
forthat purpofe,they fell uponthe faid other Vefiel in an Hoftile manner, by
fhooting of Gunns and otherways, and after fome time fpentin fighting againt
her by their Sloup,and partly by theapproaching of the {aid Thosmes Greens Ship
the Worcefter, they overcame, and Boarded the faid other Vefiel, and having
feized their Men, they killed them, and threw them over-board, and then
carried, or caufed carry away the Goods that were aboard the {aid other Veffel
to their {aid Shipthe Worceffer, and then difpofed upon thefaid Ship, by fel-
ling her afhore on thefaid Coaft. Which Crime, being a wicked Piracy coms
mitted by f{urprize in parts foremote, and probably with all the Caution the
Committers could ufefor concealingthereof, and for preventing Difcoveries,
comes now to be difcoveredin the{everal Parts and Circumftances of the Ai-
on, and by fuchas were prefent thereat; Which being all conjoyned, does
make up and inferr the forefaid CrimeobjeCted, and are as follows, 2. That
the forefaid Rencounter and Fight betwixt Captain Greer and his Crew and
the faid Veflel theWorcefter, and the forefaid other Veflel taken by her, hapned
onthe faid Coaft asabove: Likeas, atthe fametime, oneor moreofthe {aid
Ship the Worcefter her Crew being on Shore, and at fome diftance from the Sea,
heard the {aid Shooting, whichbrought the faids perfonsto the Shore, where
they, atleaft the Chyrurgeon of the faid Ship the Worcefler one of them, faw
herrideing at a good diftance from the Shore upon her Birth { asthey fpeak )
and having the other Ship atthe Stern, asit were tyed or towed toher, as ye-
ingthe Veflel they had maftered or overcome as faid is.  Likeas, thgfa!d Chys
rurgeon did {ee the Boat belonging to thefaid Ship the Worceffer coming a thore
from her, and the Chyrurgeon demanding at fuch of the Crew as were in her,
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\ ¢ them afhore :  They anfwered; that they had been Bust-
g:fglat I;asc‘leal—)tr;l:ghufed for fitting and trimming a Ship for fighting ) and that
they had Drunk, Spilt of Staved all their Water, and they were come for a
new Supply ; and when a little time thercafter the faid Chyrurgeon went a-
board the faid Ship the Worcefter,he perceived the Deck thercof Lumbered and
covered. and in a confuled manner, with Balls, Boxes and Goods; whc?reqf
when hé asked the Reafon, Fobn Madder one of the Pannels, and a princi-
pal A&or in the Engagement, Anfwered, Damn you, what have yoi io doto
Inguire, meddle with your Plaifter-Box. And when tht::Chyru_rgfzon went down to
his Station and Cheft, he called for one of the Blacks Antonio Ferdzgdndo, and
one Duncan Mckay now dead, and another, 1n order to drefs them; but when
he asked what way they came by their. Wounds, they declined to anfwer;
whereupon the Chyrurgeon refufing to drefs them, if they would not tell him

how they got their Wounds,the faid Fohn Madder came to the Chyrargeon in

aPaffion, and asked what was his bafinefs to ask fo many Queftions, when
Ledid fee the Wounds fo plain before him, callinghim a Blockhead for not
dreffing them 3 and at length the Conteft was fo warm betwixt the faid Mad-
der and Chyrurgeon,that Madder charged him to ask no more Queftions, and
he charged the Men wounded, not to anfwer a word :  And further, ordered
him back to the Shore, which the Chyrurgeon was forced to comply with,
where the Chyrurgeon meeting with Francifco De-olivera the Linguifter, asked
him whethar he faw any of the Worcefters Men that had carried the forefaid Ship
{o taken into Keilon River, and the Linguifter anfwered, that he had not,
but that they were fome ofthe Worceflers Company, whoas foon as they had
brought her in, and made her falt, took their Boat and went directly on
Board : The Ship taken being carried into Keilor Riveras faid is, wherefhe
was left with her Yards and Top-mafts down, all unrigged, and the faid Lin-
guifter told the Chyrurgeon farther,that one Coge Commodo complained he had
bought the faid taken Ship too dear, whereby it appears that the faid Ship
taken by violence, was fold in manner forcfaid. Likeas, for further evidence
of the faid Piracy, fince the time that Johz Reynolds one of the Pannels was
feized with thereft, for his acceflion thereto, there was found a Lstter wrote
to him by one Sarah Newlands, bearing Date the 6 Fanuary, wherein fhe tells
him, that tho he had been bafely wicked, yet the fhould be forry to hear he
were guilty of any thing that might bring him to the Gallows 5 and therefore
advifes him to confefs, adding, that inhis own Letter which fhe had feen, he
fays, that fome of their Men had bafely confefled ( which fays fhe) implys
that they were guilty 5 Andwhen Reynolds was queltioned upon his Letter, he
acknowledged that he had wrote a Letter to his Wife the faid Sarabs Sifter,
which had occafioned her writing the faid Letter to him, and thereupon he
produced the Copy of the faid Letter to his Wife, which agrees with what
Sarab {ays, as thefaid Copy and Sarabs Letter both put in the Clerk of the
Admiralities Hands, to be feen by the Pannels, bear.  And further, George
Huines one of the Crew of the faid Worceffer, fince his coming to Scotland, and
when at Bruntifland, being asked by one Fames Wilkie Taylor Burgefs of E-

dinburgh, fome day in Ofeber lalt,about his Brother Andrew Wilkie, who went

Chyrurgeon in Captain Drummonds Ship, if ever the f{aid Huines had feen the
{aid AndrewWilkie in his Voyage, heflewin a Paffion, and faid, what* Dewit
was bis concernwith Captain Drammond? upon which, Fames Wilkie forbearin
a little tillhe fhould be calmer, asked the faid Haines, whether he had heard
or feen any Scots Ships coming to orfromthe Eaft-Indies during their Voyage 2
Haines anfwered, that when they were upon the coaft of Malabar, aDutch
Ship informed them, that one Captain Drummond, commanding a Scots Ship,
and having a Sloup in Company, was turned Pirat; upon which Huaizesand
they manned their Ship to be inreadinefs, but fawhim not, only alittle there-
after
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‘twice the Value of the Ship, but that he had thrown it over-board; addin
- further, that there was {till in the Ship what would never be fo

(- €53 l | iy
after Huines added, that he had in his Cuftody, the time the faid Ship the

Waorcefter was fcized, which he would not have fallen in the Seizers Hands for

] ) Wh und by the

Seizers, unlefs they pulled her Board ffomBoard, tho he knew where the

thing lay. Likeas, when after the faid Fames Wilkies departure, one Aume

Seaton in Bruntifland, did at his defire further inquire a¢ Haines about Captain

Drummonds Ship 5 He anfwered, that he faw they had a defign to pump him,

but that they fhould not be the wifer of him » At all which Paflages, Kenneth

Muckenzie Indweller in Canmongate was a prefent witnefs.  And the faid 4rne
Seaton did further tell thefaid Kenneth Mackenzie, thatwhen fhe expoftulat
with Haines for his being in Paffion as faid is; He anfwered; thathe knew
more of Captain Drummond than hewould tell at that time, and that if the
faid Awndrew Wilkie was with Captain Drummond, he would not be feen again.
And further, the faid Anra Seaton heard thefaid Hainés owne and declare their
{aid Wickednefs, and the and Willian Wéod one of the Gunaers of her Maje-
fties Artillery, with one John Henderfor Writer in Edinburgh, being in Septeme-
ber 1alt, in Anna Seatons Mothers Houfe, after having drunk one Health or
twos The {aid Haines who was there prefent, fellin a Melancholly Fit, and
exprelt himfelf 5 That its a wondér, that fince we did not fink at Sea, GOD
doth not make the Ground. to fivallow 45 up, for the Wickednefs that has beer
comniitted during the laft Voyage on Board of that OId Bitch Befs, pointing
to Captain Greens Ship. And further, the faid Huaires faid, That if what the
faid jobu Madder had done in the faid Voyage were well known, he deferved
as much as his Uncle Madder met with at Amflerdam, who was there burng
in Oyl, forattempting to burntheir Ships. And when at another time, the
{aid Auwna Seatontold Haines, that the had an old Sweet-heart who went away
with Captain Drumsmonrd, and would gladly hear fome Tydings, whether he
was dead oralive 5 The faid Haines who was then a Suiter to drxa Seaton, af-
fured her, the would never fee himagain, if lewas in Drismonds Ship =
And for a further Confirmation of the Fruth of the faid Piracy, when a Com-
mitee of Couticil was fent to Brunfifland, to caufe fearch and unload the {aid
Veflel, it was found by the Skippers and Seamen imployed, that the Goods
aboard her were not ftow'd as Merchant Goodsufed to be, but were found in
the Hold in fuch confufion, as if taken by Piracy, and no otherways. Likeas,
when the faid Ship the Worcefter was feized, the faid Fobre Madder being que-
ftioned about Captain Drim#eonds Ship, he took out of his Pocket, or at leaft
fhewed in his hand,the Seal of the Afyican Company, which he could never law-
fully have got. By all which, they being joyred and conneed together ( asa
Difcoveryof fuch a2 Wickednefs pratifed in fuch remote Parts, and fo irids-
ftrioufly 4nd obftinately endeavoured to be concealed,deferves to be ) the fa-
men,in all the Points and Circumftances thereof, at leaft fuch,and fo many of
them as arc relevant, and are offered to be proven by a“cumulative Probation,
do plainly amount to fuch a plenary Evidence, asmay fully convince all impar-
tial Men, that the forcfaid Captain Gréer and his {aid Crew, are all and cach
of them guilty, Art aiud Patt of the foréfaid Crimesof Piracy, Robberie and
Muider,or onté ot other of themabove charged 5 which being found by a Ver~
diftof one Affize before the Judge of the Admirality, and the Lords. Affeflors
appointed by the Lords of Privy Couricil, the foreriamed perfons, andeach of
them ought to be punifhed by Sentetice of the faid Court, with the pain of
Death, and Cotififcation of their Moveables, to the Example and' Terror of
others,t0 do or commit the like in time coming. 5




(6>

Addstional Conclufion to the Inalz'&mnt at the Infance of Mr. Alexander Hig-
gins Procurator-fifcal to the Conrt of Admirality, againft Captain Green, Ow.

2i%. HAT the Conclufion of the faid IndiGtment given on Saturday, the
‘ (eventeenth Inftant, bearing the pain of Death and of Efcheat and

Confifcation of Moveables, thould extend to the Efcheat and Confifcation of
the faid Ship and Cargo, by reafon of the forefaid Crime of Piracys; and that
the faid Captain Thomas Green, &c. fhould anfwer to the forefe}id Conclufion,
as thus explained, and extended to thc.Conﬁfcanonof the faid Ship and Car-

o, as in the cafe of Piracy, the forefzid 5 of Mareh, which is the day of
compearance affigned to the faid Pannels, oratleaft upon the 6, 7, 8 or ¢
days of March thereafter, as the true Import, orat leafta clear Confequent of
the forefaid Crime and Indi&ment given thereupon s The Lift of Witnefles
and Affizers remaining the fame, as fubjoyned to the forefaid principal Ins
diGkment, Sic fubferibitur ALEXANDER HIGGINS. -

"The other of the [aids Indictments is as follows

. Enry Keigle Carpenter in the Ship called the Warcefler, now in Bruntifland
: Harbour,Sansuel Orlines hisMate,George Haines Steward of the faid Ship,
Daniel StringmanCook in the faid Ship,Samzuel Wilcocks Chyrurgeonsmate,George
GlenSeaman there, Henry Barns Seaman there, Alex.Taylor Seaman there, & Fohr
Bannantine Seaman there,all of CaptainTho.Gree» Commander of the faid Ship
his Crew, You, and ilkone of you, are accufed and indi&ed at the inftance of
Mr. Alexander Higgins Advocat, Procurator-fifcal to the High Court of Admi-
rality, of the Crimes of Piracy, Robberie and Murder,in manner after-mentio-
ned.” viz. That by the Law of GOD, the Laws of Nations, of this, and of
all other well nge‘rned Realms, the Crimes of Piracy, Robberie and Murder, are
prohibite under all higheft Pains; And that by the Laws of this Realm, the
faids Crimes are prohibite, under pain of Death, and Efcheat of Moveables.
Neverthelefs, itisof Verity, that Captain Themas Green, Commander of the
Shipcalled the Worcefter, now in Bruntifland Harbour, and his Crew, are guil-
ty, Artand Part of the faids Crimes, or oneor other of thefamen, info faras
the (aid Captain Thomas, or his faid Crew, liaving failed from Ewglend in
the faid Veflel the Worcefler, upon pretence of Merchandizing towards the
Eafp-Indies, the forefaid Captainand his faid Crew belonging to the faid Vef-
{el, 'did upon one or other of the daysof the Moneths of February, March,4-
pril, orMay, inthe year 1703, Rencounter and meet with another Ship, or
Veflel, failed by its own Men and Crew, upon the coaft of Malabar near Cale-
entes and the faid Veflel bearing 2 Red Flag, and having Englifh ot Scots a-
board, at leaft fuch as fpoke the Englifh Language, the faid Captain Thomus
Green and his Crew, after fome intercomuning with them, did withoutany law-
ful Warrant, or juft Caufe, attacque the faid other Veflel or Ship, while ex-
petting no fuch Treatment, and invading her firft by theirSloup, which they
had manned, and furnithed with Gunns and other Arms for that purpofe;
They fell upon the faid other Veflel inan hoftile manner, by fhooting of Gunn; ;
and otherways,and after fometime fpentin fighting againft her by their Sloup
and partly by the approaching of the {aid Thomas Greens Shipthe Wo‘rccﬁer,the);
overcame, and boarded the {aid other Veflel, and having feized theirMen,they
Killed them, and threw them over-board, and then carricd, or caufed carry a-
way
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way the Goods that were aboard ofthe faid other Veflel to their faid Shipthé
Worcefter, and then difpofcd upon the faid Ship, by fellingher afhore on the
faid Loaft. Which Crime being a wicked Piracy, committed by furprize, in
parts fo remote, and probably with all thc.Cautipn the Committers could ufe
for concealing thereof, and for preventing Difcoveries, comes now to be
difcovered in the feveral partsand Circumftances of the Adtion, and by fuch as
were prefent thereats Which beingall conjoyned,  does makeupand infers
the forefaid Crime objetted, and are asfollows, viz. That the forefaid Repe
counter and Fight betwixt Captain Greer and his Crew and the faid Veffel
the Worcefter, and the forefaid other Veflel taken by her, hapned on the Giid
Coaftas above :  Likeas, at the fame time, one or more ofthe faid Ship the -
Waorcefter her Crew being on fhore, and at {ome diftance 'from the Sea, heard
the {aid Shooting, which brotight the faids perfons to the thore,whére they,at
leaft the Chyrurgeonof the faid Ship the Worceffer one of them,faw hér rideing -
at a good diftance from thefhoreupon her Birth " (as they {peak ) ' and having
the other Ship at her Stern, as it were tyed or towed to her; as being the
Veflel they had maftered or overcome as faid is.' Likeas, the faid Chyrur-
geon did {ee the Boat belonging to the faid Ship the Worcefter coming afhore
from her,and the Chyrurgeon demanding at fuch of the Crew as were in her,
what had brought them afhore :  They anfwered, that they Had been Busk-
ing ( aSea-term ufed for fitting and trimming a Ship for fighting ) and that
they had Drunk, Spilt or Staved all thieir Water, and they were come for. 4
siew Supply 5 and when a little time thereafter the faid Chyrurgéon went 'a-
board the faid 8hip the Worcefter, he petceived the Deck thereof Lumbered and
covered, and in a confufed manner, with Balls, Boxes and Goods; whereof
when he asked the Reafon, Foh# Madder one of the Pannels, and a princi-
pal Ador in the Engagement, Anfwered, ---Danear you, what have you to doto
Inguire, meddle with your Plaifter-Box. And when theChyrurgeon went down to
his Station and Cheft, he called for one of the Blacks Antonio Ferdinandos, and
one Duncan Mckay now dead, and another, in order to drefs thems; but when
heasked what way they came by their Wounds, they declined ‘to anfwers
whereupon the Chyrurgeon refufing to drefs them, if they would ‘not tell him
how they got their Wounds, the faid Fohz» Madder came to the Chyrurgeon in
aPaffion, and asked what was his bufinefs to ask fo many Queftions, when
he did fee the Wounds fo plain before him, calling him a Blockhead for not
dreflingthem 3 and at length the Conteft was{o warm betwixt the faid Mgd-
der and Chyrurgeon,that Madder charged him to ask no more Queftions, ‘and
he charged the Men wounded, not to anfwer a word :  And further, ordered
him back to the Shore, which the Chyrurgeon was forced to comply with,
where the Chyrurgeon meeting with Francifco De-olivera their Linguifter, asked
him whethet hefaw any ofthe Worcefters Mien that had carried the forefaid Ship
{o taken into Keilor River, and the Linguifter anfwered, that he had not,
but that they werc fome ofthe Worceflers Company, who as foon as they had
- brought her in, and made her faft, took their Boat and went directly on
Board : The Ship taken being carried into Keilon River as faid is, wherefhe
was left with her Yards and Top-mafts down, all unrigged, andthe faid Lin-"
guifter told the Chyrurgeon further,that oneCoge Commodo complained he had
bought thefaid taken Ship too dear, whereby it appears that the faid Ship
taken by violence, was fold in manner forefaid. Likeas, for further evidence
of the faid Piracy, fince the time that Jobz Reynolds one of the Pannéls was
feized with thereft, for his acceflion thereto, there was found a Letter wrote
to him by oneSarah Newlands, bearing Date the 6 Fanuary, wherein fhe tells
him, that tho he had been bafely wicked, yet fhe fhould be fory to heat he-
were guilty of any thing that might bring him to the Gallows 3 and therefore
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ifés him to confefs, adding, that in his own Letter which fhe had feen, he
?ady":,fétsh}; {ome of their Men ghad bafely confefled ( which fays fhe) 1mplys
that they were guilty 5 And whén Reynolds was queftioned upon his Letter, he
acknowledged that he had wrote a Letter to his Wife the faid Sarahs Sifter,
which had occafioned her writing the faid Letter to him, and thereupon he
produced the Copy of the faid Letter to his Wife, which agrees with what
Sarab fays, as thefaid Copy and Sarahs Letter both put in the Clerk of the'
Admiraiities Hands, to be feen by the Pannels, bear. 'Ami fnrfber, George
Fines oneof the Crew of the faid Worcefter, fince l}}s coming to Scotland, and
when at Bruntifland, being asked by one: Fames Wilkie Taylor Burgefs of E-
dinburgh, fome day in Offeber laft, about hl_s Brother And{»ew l/f{zl/ezc, who went
Chyrurgeon in Captaiﬂ Drusrizonds Ship, }f ever the faid fzaznf.’s had feen the
faid Andrew Wilkie in his Voyage, heflewin a Paflion, and faid, whar Deyil
was. his concern with Captain Drummond? upon Whmh’j“’”“ Wilkie for bearing a
little,tillhe fhould be calmer,asked the faid Haires again,whether he had heard
ot fcen any Seots Ships coming to orfromthe Eqft-Indies during their Voyage »
Huines anfwered, - that when they, were upon the coaft of Melabar, 2 Dutch
Sfﬁp informed them,that oncCaptaianmmand,comm.andmg a cht: Ship, and
having a Sloup inCompany,was turned Piratsupon whichHaines faid,they man-
ned their Sloup to be inreadinefs,but faw him not,only alittle thereafter, Huines
added; that he had in his cuftedy the time thefaid Ship the Worcefler was fei-
zed, which he would not have fallen in'the Seizers Hands for twice the va-
lue of the Ship, but that he had thrown it over-board : Adding further, that
there was ftillin the Ship what would never be found by the Seizers, unlefs
they pulled her Board from Board, tho heknew where the thing lay 5 Likeas,
when after the f{aid Fames Wilkies departure, one Anna Sefttan did, at his de-
fire, further inquire at Haines about CaptainDrummonds Ship,he anfwered,that
they had a defign to pump him, but that they fhould not be the wifer ofhim:
At all which Paflages Kenneth MackenzieIndweller in Cannongate was a prefent
Witnefs, and the {aid Anra Searon did further tell the {aid Kenneth Mackenzie,
"That when flic expoftulat with Heines for his being in a Paffion asfaid is, He
anfwered, that he knew more of Captain Drummond than he would tell at that
time,&that if thefaid AudrewWilkie was with CaptainDrummond, he would not
befeen again: - Awd further, the {aid Anna Seaton heard the faid Haines owne
and declare their faid Wickednefs, and the and Willian: Woed one of the Gun-
ners of Her Majefties Artillery,with one Fohn Henderfo Writer in Edinbbeing
in September laft at Anna Seatons Mothers Houle,after having drunk a Health or
two, the {aid Haines who was there prefent, fell in a Melancholly Fit, and ex-
prefled himfelfs That its awonder that fince we did not fink at Sea, God deth nos
make the Ground to fwallow us up, for the Wickednefs that has been commis-
ted during the laft Voyage on board of that Old Bitch Befs, pointing to Captain
Grecns Ship, . And further, the faid Haines faid, that if what the faid Fopz
Madder had done in thefaid Voyage were well known, he deferved as much
as his Uncle Madder met with at Amflerdam, whowas there burnt in Oy,
for attempting to burn theirShips; and when at another time, the faid Aune
Seator told Haines, thatihe had anold Sweet heart who wentaway with Cap-
taits Drummond, and would gladly hear fome Tydings,whether he vvas Dead
or Alive : The{aid Haizes vvho vvas then a Suiter of Auna Seatons, aflured
her, fhe vvould never fee him again if he vvasin Druwmonds Ship. ~ And for
a.further Confirmation of the Truth of the faid Piracy, vvhen a Committee of
Council vvas fent to Bruntifland, to caufe {earch and unload the faid Veffel 3
It vvasfound by the Skippers and Seamen imployed, that the Goods aboard
her vyere not ftovved as Merchant Goods ufed to be, but vvere found in the
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Hold in fuch confufion, as if ‘taken by Piracy, and no otherways, ' Lileas
when the faid Ship the Worceffer was feized, the faid Fobr Madder Dbeing q”uc:
{rioned abont Captaii Dmmﬂzqrzdx Ship, he took eut of his Pocket, or at leaft
fhewed in his hand,the S‘ez{l of the Af;fiam. Company,which e could never have
lawfully got. By all -zgé’zcb, they bcm‘-g joyned and connctted together ( asa
Difcoveryof {uch-a Wickednefs practifed in fuch remote Parts; and fo inidii-
firiouily and obftinately endeavoured to be concealed,deferves to be ) ‘the f{a-
men;in-all the Points and Circamftances thereof, at leaft {uch,and fo many of
them as are relevant, and are offered to be proven by a_cumulative Probation,
do plainly amount to {uch a plenary Evidence, as may fully convince all impar-~
tial Men, that the forefaid Captain Greez and his faid'Crew, are all and each
of them'guilty, Art-and.Part of the forefaids Crimes of Piracy, - Robberie and
Murder,0r one orother of them above charged ; which being found by a Ver-
dict of an-Aflize before the Judge of the Admirality, and the Lords Afleflors
appointed by the Lords of Privy Council, the forenamed perfons, and each of
them ought to be punifhed by Sentence of the faid Court, with the pain of
Death, and Confifcation of their Moveables, to the Example and Terror of
others,to do or commit the like i time coming,.

Additional Conciz{/z"b}z of the IndiFment at the Inftance of My. Alexander Hig-
gins Crocurator fifcal o the Court of Admirality, againft Captain Tho. Green, ce.

iz "‘“E”HAT the Conclifion of the faid IndiGment given on Saturday, the

feventeenth Inftant; bearing the pain of Death and of Efcheat and
Confiltation of Moveables, fhould extend to the Efcheat and Confifcation of
the {2id Ship and Cargo, by reafon of the forefaid Crime of Piracy ; and that
the {aid Captain Thoneas Green, 8c. fhould anfwer to the forefaid Conclufion,
as thus explained, and extended to the Confifcation of the {aid Ship and Car-
go, asinthe cafe of Piracy, the forefaid § of March, which is the day of
compearance afligned to the faids Pannels, orat leaft upon t "

‘ he 6,7, 8, or g
days of March thereafter; as the ttue Import, or at leafta clear Confequent of

the forefaid Crime and Indi®ment given thereupon 5 The Lift of Witnefles
and Alfizers remaining che fame, as fubjoyned to the forefaid principal Iné
dictwent; . Sic fubferibitur ALEXANDER HIGGINS.
PURSUERS: Procurators in DEFENCE.

M. Alexander Higgins Procurator- Sit David Cuningh ame,

fifcal, _ Sir David Thoirs.
Sit Fames Stuart Her Majefties Advacat. Sir Walker Pringle.
Sir David Dalrymple,and Mr. Williane . Mr. David Forbes,
Carmichael Her Majsfties Solicitors. - Mr. George Alexander.

Sit Patrick Home. Mr. Fohn S otfwood.
My, dlexander Mackleod; Mr. Fobn EIl)pbirzﬂm.
Mr. Francis Grant: Advocats,
Six Gilbert Eliot,
Advotats.

_The Procurator-fifeal. declared, he judicially paffed from 'Szz»meli Orlines
LCarpenters-mate of the Ship the Worqz_effer,Henry Barns Scaman, & Daniel Sh_‘ing-
mearz CoOK of the faid Ship , vvhereupon they vvere difmifled trom e Barr,

Alexander Higgins.
g > : Her
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Her Majefties Advocat for the Purfuers craved, that the Dyet againft Cap.

tain Thomas Green and others contained in thar Indi¢tment with him, might
be continued. ‘
Tt was objected by the Pannels Procurators,that the Dyet could not be con-

tinued againft them, being contrair to the A& of Parliament for preventing

wrongous Limprifonment, and contrair to an exprefs Claufe therein.

It was replyed for the Purfiers,that the A& of Parliament is opponed,which
only requires the Dyet of the Tryal to be fixed within fixty daysafter Intima-
tion, vvhich vvasdone, but then allovys to the Purfuers to infift, and to the
Judge to determine by a final Sentence vvithin 4o days, if before the Lords of

Jufticiary, and godays, if before any other Judge.

Which ObjetFion, with the Anfwers and Replyes made thereo, being confide-
red by the Fudge and Affeffors, they repelled the Objedion, and continued
the Dyet againft the faid Captain-Green and others comtained in the In-
dicEment againft bim, till Wednefday next at Nine of the Clock :  And
Ordained the Panncls to becarried back to Prifon.

JAMES GRAHAME, I P. 4

It vvas alledged by the Procurators for the Pannels, that the Crime libelled
being alledged to be committed upon the Coaft of Malabar, andby Englifb-men,
they ought to be remitted to be tryed in England, and cannot be judged by
the Judge of the High Court of Admirality and Afleflors, vvho are not Judges
competent. : ’ '

The Procurator-fifcal and Purfuers Procurators anfvvered, that they opponed
the A& of Parliament 1681, which founds the Admirals JurifdiGtion in the
cafelibelled. Declaring exprefly, That the High Admiral hath the fole Priviledge
and Furifdition in ill Maritime and Sea-faring Canfes, Forraign and Domeftick
whether Civil or Criminal whatfoever, within this Realm, and over all perfons as tbe;
are concerned. in the fame, and that he is His Majefties Licutenant and Fufbice-

General upon the Seas, &,

Which Alledgeance and Anfwer, with the other Replyes and Duplies being
confidered by the Fudge and Affeffors 5 They repelled the Alledgeance, in
refpect of the Anfwer, and found that the Fudge Admiral and Lffeffors are
competent and proper Fudges, to cognofe and determine in the Cafe and

Crimes libelled.
JAMES GRAHAME, L P. A

T HE grounds of the Indiétment at the Inftarice of the Procurator-fifeal a-

; gainft Henry Keigle, George Haines, Samucl Wilcocks, George Glen, A-
lexander Taylor and  Fobr Bannansyne here prefent, being fully debate vive
woce 5 The Judge of the High Court of Admirality and Afleflors continue the
Dyet, at the faid Mr. Alexander Higgins's inftance dgainft the faid Henry Keigle
and other Pannels above-named, till Tuefday the 13 inftant at nine a Clock in
the Forenoon, and ordain both Parties to give in their Informations betwixt
and that time, the Purfuer to give in hisbetwixt and Thur(day next attwelve
a Clock of the day, and the Pannels to give in theirs betwixt and Satwrdays
Afternoon thereafter, in order to be recorded in the Court-Books : *And 0}1"_
dains the Affizers and Witnefles to attend then, and at the other Dyet upon
Wednefday next againft Captain Greez and others, ilk Perfon under the pain of
one hundred Merks, and the Pannels to be carried back to the refpettive

Prifons.
JAMES GRAHAME, 1. P. A,
Curia
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CURIA ]USTI CIARIYA  SoremeCurie dimi:
Falitatis tentd in Pricsorio, vel nova Dowo, Selfionis burg de E,dinbu?'rghs ﬁptlzigb
die Menfis Martii 1705. per Judicem dide Curie, & per honoratiffizgos viros
Joannem € omitem de Loudoun, Joannem Dominun de Beilhaven, Dominos
Robertum Dundafs de Arneftoun, Joannem Home de Blackadder; & Joan.
nem Cockburn de Ormiftoun Affeffores: { : ,

Curia Legitimé Affrmata.

Intian. ek . e
Captain Thomat Green Commander of the Ship called the Worcefler, now it
Bruntifland Harbour. ~
Captain John Madder Chief-mate of the faid Ship.
Jobn Regnolds Second-mate of the faid Ship. a1
Thomas Linfleed Affiftant to the deceaft Supercarge of the faid Ship:
Fames Burn Boatfwain of the {aid Ship:
Fames Simpfon Gunner.
Andrew Robertfon Gunners-mate:
“Jobn Druckly Seaman.
George Kitchen Scamans -

Allof them Indiced and accufed at the Inftance of M. Alescander Higgins Ad:
vocat, Procurator-fifcal to the High Court of Admirality, for the Crimes of
Firacy, Robberieand Murder, in manner mentioned in the Indictment raifed a-
gainft them thereanent, before infertin the Court holden the fifth of March ift-
{tant: .

PURSUERS. Procurators in DEFENCE;
Mr. Alexander Higgins Procurator-fifcal:  Sit Duvid Thoirs.)

Sir Fames Stuart Her Majefties Advocat.  Sir Walter Pringle.
Sir David Dalrymple and Mr. Willia ~ Mr. David Forbes:

€ armichoel Her Majefties Solicitors Mr. George Alexander:
Sir Farrick Home: _ Mr. Jobz Elphinflon.
Sir Gilbert Eliot. ‘ Mr. Jobn Spotfwood:
Mr. Alexander Mackleod: Advocats:
Mr. Francis Grant.

' Advocats.

The grounds of the Indi&ment at the inftance of the Procurator-fifcal, a-
gainft Captain Greez and other Pannels here prefent, and the Reafons why
obn Reynolds one of the Pannels, who is a Witnes cited in the Exculpation at
the inftance of the other Pannels, fhouldbe tryed firft upon the Libel, to the
eff&, that if afloilzied, he may be adduced as 2 Witnes for the faid other Pan-
nels in the forefaid Exculpation, being debate vive woce. The Judge of the
High Court ‘of Admirality and Affeflors, continue the Dyet at the {aid Mr.
Alexander Higgins Inftance, againft the faids haill Pannels, till Twe/day the thir-
teenth inftant at nine a Clock in the Forenoon. And Ordains both Partiesto
give in their Informations betwixt and that time, the Purfuer to give in his
Detwixt and to morrow, and the Pannels to give in theirs betwixt and Satwr-
day thereafter, in order to be recorded inthe Court-Books :_ And Ordains the
Aflizers and Witnefles to attend, ilk perfon under the pain of two hundred
Mierks, and the Pannels to be carried back to Prifon. JA.GRAHAME, IP.A.

Ca In-
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INFORMATION
For Mr. Alexander Higgins "'Procurétor—ﬁfcal of the High Court of Admirality,
; ‘ Againft

_g;Cafptav_in Thomas Greeis Commander of the Woreefierand his Crew and Complices,

d I "HERE being two Libels raifed before the high Court ‘of Admirality,
and the Lords Afleflors appointed by the Lords of Privy Coupcil, both
at the inftance of the faid Mr. Alexander Higgins ;, But the firflk againft Henry
Keigle Carpenter in the Ship, called the Worcefler, now in Bruntifland Harbour,
Samuel Urlane hisMate, George Haines Steward of the faid Ship, Daniel String-
#zar Cook in the faid Ship, Sammel Wilcocks Chyrurgeons-mate, George Glex
Seaman there, Hernry Barns Seaman there, Alexander Taylor Seaman there, and
John Ballantyne Seaman there: And the {econd again(t the faid Captain Thomas
Green Commander of thefaid Ship the Worcefler, Captain Jobn Madder chicf
Mateof the faid Ship, Jobn Reymolds fecond Mate of the faid Ship, Thowias
Linfteed Affiftant tothe deceaft Supercargo of the faid Ship, Fames Burn Boat=
{wainof thefaid Ship, Fames Simpfor Gunner of the {aid Ship, Awdrew Robert-
for Guahers-mate, Fobn Brucklie Seaman there, and George Kiteben Seaman
there, all Prifoners. , i 1 ‘
Both the Libels being the fame, the Tenor thereof prefixt to the Informa-
tion iswerbatim conform to the Indi@ments on the preceeding Pages, in the
Court holden the 5 of March 1705, and whereto thisreferrs. ,
When the haill forefaids Pannels were brought to the Bar, and the faids Ly-
bels read againft ¢them, the Procurator-fifcal declared, That he infifted firft u-
pon the firft Lybel, viz. againft the {aids Henry Keigle Carpenter,  Sammel Up-
Lane, George Haines,  Daniel Sttingman, Samuél Wilcocks, George Glen, Henry
Barns, Alexander Taylor, and Fobn Ballantyne 5 And after fome debate moved
by the Pannels‘Procuratots, that the Pannels having ufed the Method prefcrib-
ed by the A& of Parliament, to bring themfelves to a Tryal within fixty days,
they ought now all of them to be infifted againft: And it being anfwered,
Thatall that the A& of Parliament required was, that a day fhould be fixt for
the Trial within fixty days after the Charge given for that effe®, the fame was
done; and 4o the whole Pannels fo far. infitted againft, that their Libels
were réad, which fully fatisfies that part of the A®; ‘and that asto further in-
ﬁﬁ_lng,' rofecuting and concluding,the A& of Parliament allowed 40 days fut-
“thex: before the Commiffion of Jufticiaty, and 30days before anyother Inferior
J !ldlce}turc 3 So that the Procurator.fifcal might very well proceed againft thefe
1 Contained in the firk Libel this day, and centinue thefe contained in the fe-
cond ‘Libel till the next Court-day :" The Lord High Admiral repelled the
:f@reﬁi;d__ :Alledgeante made for all'the Pannels, and allowed the Procurator-
fifcal toinfift againft thefe in the firlt Libel the forefaid §th March, and conti-
ﬁ 1 MHUGd‘the Dyetagainft thefein the fecond Libel till the 7¢b of the faid Moneth.
: It wasthen alledged for thefe in the firft Libel, 'No Procefs, in regard the
Crimes charged wete Tybelied to have been done in the Eaft-Indies 1n Maly-
bar, far without the Seottifh-Scas, nor was there any Accufer either of the Own-
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ers of the Ship and Goods, or of the neareft of Kin of the Pcrfons,,anedgééi,
Murdered : So that the Admiral was incompetent to this Tryals For the cpy.
petentia fori, in Criminals, ‘bem.g founded cither in the locus delicti, or in the
Locus domicilii;of the Pannels,or in the locusoriginis,neither of thefe could be (b,
fumed upon in this cafe; The Pannels being Englifb-men and Strangers; and the
Crimes libelled to have been committed in the Eaf-Tndies as faid 1s ¢ And efts
that the Crime of Piracy may be tryed any where, where the Pirats ate found:
yet thatis only where the accufed are notorioully fuch. And further, tho' the
Pannels could beaccufed here in Scotland, yet they cduld be only actufed be-
fore the Comrmiffion of Jufticiary, and not before the High Admiral; whofé
Jurifdiction extends no further than the Seas within the compafs of Her M-
jefties Soveraignty. _ ‘ , R
To all which it is anfwered by the Purfuer. 1. That tho' the competency
of the Judge in Criminals be ordinarly faid to be founded either sz loco delicts,
or in loco demicilii of the Delinquents, or in loco originis, yet there isafuperior
confideration s and that is the locus deprehenfionis, where the Crimiralis found
and depréhended, which doth fo over-rulein this mattér, that neither the /5
ens domicilii, nor the lecws originis doth found the Judges Competency niff ibi
reus deprebendatur 5 And foit is, that herethe Pannels were and are deprehen-
ded, which happening in thecafe of Piracy, a Crime againft the Law of Na-
tions, and which allMankind have an intereft to purfue, wherever the Pirats
can be found, the Procurator-fifcal’s Intereft to purfue is thereby mdnifeft, and
the Pannels being here deprehended, cannot decline the Admirals JurifdiGion
as incompetent. 2. As to what is alledged, that the Pannels ate not
libelled to be Habitual and Notorious Pirats, but on the contrary; had
and do produce a Commiffion, which frees them of that Sufpicion:
It's anfwered, ThatPiracy being libelled, as to the particular charged, even
habitual Piracy is thenceprefumed, butan fingle A& of Piracy libelled, doth
both give the Purfuer a fufficient Title and Intereft, and likeways founds the
Admirals Jurifdi&ion, in refpett the Pannels charged for Piracy,are herefound.
And 3. The Lord High Admiral is moft proper for this Cognition and Trial;
becaufe by the A& of Parliament 1681, he is declared to be Juftice-general u-
pon the$eas, which albeit it be limited inwardly towards the Land, yet out-
wardly is not limited 5. So that the Lord High Admiral is there declired to
have the fole Jurisdiction in all Maritime and Sea-faring Caufes Forfaign and
Domeftick, whetherCivil or Criminal within thisRealm, and over all perfofis
as they are concerned in the fame, which as to the Seas and all Maritime
Crimes whatfoever; makes the High Admiral Juftice-general as faid is; with-
out Limitation 5 And therefore it is in vainfor the Pannels to pretend, that
iftheir Caufe be cognofcible here, it mufk at leaft be tryed before the Commif=
fion of Jufticiary, fince the Lord High Admiral is inthis cafe fully vefted with
the Juftice-generals Power, and as for whatmay be the cultom of England, it
doth not concern, nor canbeany Rule forus. . , o S
And the Lord High Admiral and Afleflors having advifed the Debate,
they repelled the Declinator, and found the Court competent. Lo :
Thereafter it wasalledged for thefe in the firft Libel, That they were con-
veened as having been of Captain Greer's Crew, and his Complices in the
Crimeslibelled, fo that he being their Commander and Captain, they could
not be put to anfwer, unlefs the Captain himfelf were firlt infilted againfts
Seing firlt, it was obvious, that he being their Commander and Captain, ought
firlt tobe anfwerable. And 2. That they being under his command, could
notbe charged for any thing alledged done by them as his Crew, unlefs he
were firft tryed, feing thathe might have Defences both for himfelf and them,
which probably they could not make for themfelves. B -
To which it wasanfwered by the meug, That the Captainand his ng;v
B ‘ vvere
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were ot conveened for any thing alledgc)d a&ed by hi‘m as their Captain
and by themas his Crew, but were all conveened as Complices and focs7, ané
%artakers of the forefaid wicked Crimes of Piracy, Robberyand Murder x’rvhich
Aeimes as they could be warranted by no Commiffion or Charaller, the éaptain
did or could pretend, fo could they be as little warranted by their conditio
of being fubje@ to him as his Crew; For here the Saying holds, that th‘n'
were Al bic ﬁ)ciié" facimt s quos z'nquindt ‘gqmzt. Asalfo the other MasZimc Th?::
Wrong has no warrant s and therefore, {cing thatncither the Captain’g Cha
tater, nor-their condition ashis Crew, could be pretended asa defence eith :
to_himor them, and that the Libel of the forefaid €rimes did chargethem 21(131r
as beitig Socit, and together involved thereiny And that without unéﬁion in
the cafe of fuch an Accufation for fuch horrid Crimes, every one muft anfs "
for himfelf, the Alledgeancecould not be refpected, befides that it was ev?dwer
thatif Captain Green and thefe inthe 24 Libel, were all confefling an(ll i
doned, yet the firft Libel againft thefe of his Crew therein contained; v palr(i
ftill lawfully proceed, and Captain Green himfeif, and thofe joyned W,it}z%q
in his Libel, might be made ufe of as Witnefles again{t thele contained i 1}§n
firlt Lybel 5 By all which it wasevident, that theTryal oughtto proc n(it -
gainft thefeinthe firfk Libel, without refpedt to the forefaid dilator pD fe vyl
This being the dilatory Defence objeGed againft the firft Libel anﬁ ef s
above, and the peremptory Defences againft both Libels being Coman o4
co-itxciigi¢11t, for the more clear Method, the dilatory Defencebpropc?rllzil1 zlllfi
;3{) ;g}er I;':eccléimtamed in the fecond Libel, with the Anfwers thereto, are hereto
The dilatory Defence then propofed for Captai i
“cond Ijibel, was, the fprefaidpjtogn Reynolds gaslrégl’:g’gnaegdazglgiz - i
fw1€h him ; whereas it was acknowledged by the Purfuer, that R l;Zlannf-:lled
fhore the time of the Piracy, and other Crimes libelled to,haVe b el
by Captain Green andrtliereft of his Complices whereby R lejn commmed
“ven by thie Purfuer’y Acknowledgement to be innocent yL'/?m sl it
“and the Sthet Pannels tad raifed an Exculpationand herei ad Gt s e
w‘._f“’ojf a‘Witﬁjéfs‘,f fo that according to the Methocf nraét"?gim'had (’:lt“?d iy
tain Gret# atid the other Parnels had good grounlc)l‘ toltfe‘mm‘f g
| mightbe firft tryed, and fo purged from being focius eri ons N
“to bea Witnels for the Captain and the other Pannels tgz e, agd i _
- of Exculpation, for there could be nothing more r'eaf,Onablpmve' R,
_dinary, than that when a Purfuer did raifea Libel a aie{tasfl't B sl
. whereof fome wete innocent, and might be Witneffes fgr :}11 il e
-and Panncls, thefe other Pannels might juftly crave that fuclf othgr il
c:icéi}x;g_j;%@ce‘nt 1r‘:;igh_t be firft tryed and ‘purged, -and fo'made caa}l)‘salt)l: {Oag:%%?f[
“neffés, Tince ‘Gtherways any malicions Purfuer might include both th &
“dérs and all'their \Vi&eﬁ?slyinmo?llé%?gzlfuﬁir t%];%hbt; ?xiﬁrel b(;;xh ﬂ\?@ it
ocii crimeinis - it ib judge 1 it e
; _]f) "éfen‘?:e"s'.n” in the Libel, prejudge the Defendersof all their Evidences axfc;
.. Towhich.it was anfiwered for the Purfuer ‘he ac '
fiich.a Courfe vwas ke taclité both ASGH abd R s B
a defign to make the'Witricffes, which the Attors vy e esf e A e
o to deprive the Acors of their Defence, and th erl3 tobu"c:ﬁm’ e
AR E 0 R R EA o CORAST et gl M B i o
,d"?d, t6,u'c as Witnéflss, ‘afid at_ theTame tim're1 t?lpOp . ? fc'whqm o e
- pation for them, and 16 ‘crave that Yhey might ?3 Pgoflio v adgrpund‘ T
,gr(‘)}}lld, to the effe, that if thetéupon acquit 'ethr i g
‘Witnefiés 5 But this cotild never be pre U ot e Tapde T
b d neverbe pretended to by any of the Pannels, for:
3 teﬁgii‘?%tv ;l‘ryzﬁ! of fuch of their Socii as they alledged were ihnoncgfxts, a 05‘ e
itneffes, wnlefs at the 'famc titme the Pannels did condefcend rzllp:rjx
the
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the ground of their Innocence, or upon the ground oftheir Exculpati £
UPO% they defired them to be firfttryed, for otherways there coul% bg Iiigﬁeif«;
more groundlefs, and in effe&t, manifeftly tending to elude all criminal prot:
ceeding againft Complices of the fame Crime, than to allow any of them at
randum to ctave others to be firflt tryed;  Andfothe Tryal to proceed of one
fingle perfon after another, until allfhould be affoilzied 5 Whereas the truc and
plairi Method was, and is, That the Purfuer infifts againft fuch as he pleafes;
either fingly or joyntly, and unlefs fome Speciality be alledged, why the Tryal
of onefhould proceed before the Tryal of another, it never was nor couldybe
left tothe Arbitriment of thePanrnels 5 and thusit was pradifed ip all the in-
ftances alledged by the Pannels of trying fuch as were impannelled for Jociicrie
minis, to be firlt purged in order to be Witnefies, viz. That the fame Was ne-
ver allowed, unlefs fome ground of Exculpation was pofitively alledged for
clearing of theéir Innocence : And therefore, unlefs Captain Greer and the o
ther Pannels, will pofitively offer to prove, that Reynolds whom they would
have firlt tryed was 4libi, and not prefent in the A&ion, their A \

: tbitrary D
mand of having him tryed inthe firft place, without any Reafon afﬁghé)crl,éag:

not be regarded. : , »

Which Debate being heard, the Lord High Admiral and Affeffors fuper-
ceeded to give anfwer until the Defenders fhould give in their other Defences:
and all fhould be informed upon together. % : ‘ st |

Thefe being the preliminary Defences, feparatly proponed by the :
conveened ir? the firft and fecond Libels, gxe folffogingg Defen};cs pero
poned incommon by the Defenders in both Libels.

And 1. That the Libel was informal "and infufficient, as being too gene-
ral andindefinit. And 2. Thatit did not condefcend upon Day and Place,
And 3. That the Qualificarions whereupon the Relevancy ap ; '

_ : peared to be
founded, were wholly irrelevant. And 4. That the additional Conclufion

was groundlefsand unwarrantable. , :

And asto the firftof thefe Defenices, Tt was alledged, that the Libelwas
informal and infufficient, as being too general and indefinit, not condefcen-
ding upon the Nameand Defignation ‘of the Ship wrongoufly attacked, nor
upon the Perfons & Defignations of thefe alledged to be murdered, nor upon
theQuantity &Quality of the Goods alledged to be robbed & fpoiled;All which
ought to be done, feinig that Criminal Libels ought to be certain, and not ge-
neral and indefinit, wheteby alfo the Defenders might be prejudged of Defen-
tésthat iight arife to them upon a particular Condefcendance 5 As for ex-
ample; if the Name and Defignation of the Ship were condefcended on, the
wniight prove the fame'Ship to be yet exifting, and fo of the perfons alledged
Murdéred; they might prove them to be yet alive: As alfo, ‘that the Goods
alledged Robb'd, wereyet extant, and lawfully difpofed on by their Owners.
« ‘To which it wis anfwered by thePurfucr, that he opponed his Libel,which
was libelled as definitly and clofely as the thing would allow ; forit being ly-
belléd, that the Panncls did without any lawful Caufe or Warrant attacque a
Ship {ailed by Her owii Créw, and having ker own Cargo aboard, and that
thiey over-iaftéred the faid Ship in hoftile manner, and Muardered the Men,
diid Robld theit Goodss ' Thefe wete cértainly Crimés manifeft in themfelves,
wnd if the Patinels Had aéted them infuch manneér astodeftroy the Ship and the
Men, and embazled the Cdtgo, f0'as fio furthet Knowledge cotild be had there-
of; itwas- only an Aggravation of their Villany and Wickednefs, but could
never Hinder the Accufation to proceéed, feing that whatever the Ship or Men
‘Of Goods Wére) ‘it was ceftainly Piracy, Robbery and Miirdet, to attacque a
SHip hoftilély; and to deftfoy thie Men, and rob-the Goods:  And further, 2
“Condefeendancé was fict 4t all in this eafe neceflary, feinig that any fuch Con-
¢ Do de-
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defcendance could be no ground of(iixcu]pation, for whether the Ship was of
fiich a Name and Defignation, or of another, or whatever the Men _and the
Goods were, yet the Crime was ftill the fame, viz. To attack and invade a
free Ship without any Caufe or Warrant, and to kill her Men and rob her
Goods; And further, its very well known in our Criminal Pratice, that Rob-
beries and Depredations are {uftained, albeit neither the Quality of the Goods
nor their Owners be condefcended ons  And ineffe®, the Pannels their De-
fence of indefinitnefs uponthe ground forefaid is {uch, that if cver}‘m_the Road
of Leith before hundreds of Spectators from both Coafts, one Ship fhould at-
tack another, and hoftilely invading her, fhould deftroy her Men, feize her
Goods, and fink the Veffel, without fuffering either Veflel, Men or Goods to
be known, there could be no criminal Libel upon it, becaufe forfooth, tho
hundreds {ee the whole Action, yet it could not be more definitly Lybelled,
fave that the Commander andCrew of the oneShipattack’d the other hoftilely,
and deftroyed her Men, and feized her Goods, and funk her without further
Condefcendance, which were moft abfurd ; And therefore, the Lybel asit’s
lybelled, both as to Ship, Men and Goods attacked, Murdered and Robb'd,
without any juft Caufeor Provocation, is both fufficiently definit and mofk re-
levant. » !

And whereas the Defenders alledged, this Indefinis Lybelled fhould the ra-
ther be rejected, becaufe that the Pannels were cleathed with a Commiffion,
which tho they did not plead to exculpat the particular Charge brought a-
gainft them, yetwas alwaysa ground of prefumption that they acted lawfully,
unlefs the contrair were made appear by a particular Condefcendance. (

It wasanfwered, That nothing did charge the Pannels more home than the
pleading of this Commiffion ;5 In fo faras 1. They neither could nor durft
plead it to exculpat the Piracy, Murder and Robbery charged. 2. It did not
Yo much as make any Prefumption for the Pannels, becaule the very Tenor of
the Commiffion obliged them to keep a particular Journal of whatfoever Veflel
they fhould -attack hoftilely, and their Journals were produced by themfelves,
and no fuchthing appeared in their Journals ; And thercfore it was manifeft,
that their pretence of a Commiffion, is only the more wickedly to cover their
Villany, fince they can alledge nothing afted {uitably to their Commiflien, but
that their own Journals redargues them. 4 oy

The fecond Defence alledged by the Pannels inboth Lybels was, that the
Lybel was ftill defetive and imperfett, wanting Day and Places in fo far as
the Place was generally defigned the Coaft of Malabar, which is of a long and
vaft Tra&, and the day was one or other of the daysof February, March,4pril,
May, whichis indefinit, and as good asno day, and Dayand Place were not
only required to be condefcended on, by our old Law Quor. Attach; But
the Condefcendance is alfo neceflary for the Defenders Exculpation, f{eing that
if Day and Place were condefcended on, he might then prove himfelf alibs,
and fo clude the Lybel, which now hecannot do. Y

To which it wasanfwered, that the Condefcendance in the Lybel as to
Day and Place is fufficient, becaufe the Faés obje&ed are thereby plainly de-
clared. 2. Day and Place are never effentialto aLybel, except where either
the Nature of the Crime, or its particular Specification requires it, for then in-
deed it mult bediftinétly and pofitively lybelled, as if a Man either charge ano-
ther,or aggravat his Crime, by its being a breach of the LORDS Day, then
the LORDS Day muftbe condefcended on, orifa Man lybel another for beat-
ing or drawing his Sword within the Kings Palace, where the Place is alfoef-
fential, but as to other Crimes, which oftheir own Nature are Crimes at all
times, and in every Place, Day and Place are not eflential; noris
thie Mention thereof neceffary,for what can the Mention of Day or Place fignifie

in
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in fuch Crimes, as at all times and in every place, are Crimes without Excen.

tion, and fuch are the Crimes lybelled. But 3. If it be {aid that the conde-
{cending on Day and Place is neceffary to afford the Defender his juft Excul-
pation of alibi. Tts anfwered, That in that cafe, the Defender may put the
Purfuer to condefcend on Day and Placefor proving his Exception of alibi as
faid is ; But then in commonSenfe and. Law, it muft be upon this condition.
that the Defender acknowledge the Crime charged to have been committed.
and only endeavours to exculpat himf{elf by offering to prove alibi, and that
more pregnantly, than the Purfuer offers to prove his IndiGment; for what
Senfe or Reafon is there, thatthe Purfuer {hould be put to condefcend pofi-
tivelyon Day and Place in Crimes, that are Crimes at all times, and evers
where, unlefs it be for this very Reafon, that the Defender ackﬁowledcing
the Crimre, offers to purge himfelf by the Exception of alibi; And therefore
fince Day and Place arc lybelled in fuch a juft Latitude, as may declare the
Fa&s and Crimes charged, and that the Defender on the other hand doth not
acknowledge the Fadts and Crimes themfelves, and offer to clear themfelves by
the Exception of alibi, therenceds no further Condefcendance, and this is the
conftant Opinion of Lawyers, and the perpetual Cuftom of our Pradtique.
The 34 Defence proponed for the Pannels was as to the Qualifications of
the Libel, That they wereno ways relevant, nor could be regarded to infer
the Conclufion ofthe Lybel, inasmuch as, .1. There was here no corpus deliiti
offered to be proven, which is always neceflary, and principally where the
Crime is offered to be proven per prefumptiones @ indicia. For there cum con-
fRat de corpore delicti, this fultains the Prefumptions, and givesthe indicia their
juft weight. ; v g
; To which it was anfwered, That the Pannels Procurators appear to bein 2
Miftake, either as to what is the corpus delicti,. or as to what is meaned by it;
And for clearing of this Point, .t is to be confidered, That Crimes are of two
Natures , fome cunz effedu permancnte, as thekilling of a Man, or the burning
of a Houfe 5 in which cafes, - the dead Body and the Rubbifh are permanent
Effe&s : But other Crimeshave no {uch permanent Effes, as treafonable Plot -
ings, Falfhoods, Blafphemies and the like, whereindeed there is no fuch cor-
pusdelidi, asin the former Crimes, but here all the Crime confilts iz fudo &
animo, and the Fa& tho tranfient, yet if dolofe done, makes the Crime:
and therefore, according to this Diftinction, the corpus delitti is never requifi
to be proven, but in the forefaid Crimes that leave permanent Effe@s, and
neither then alfo,unlefs the Crimes belybelled withthefc Effetts; For if it thould
be lybelled for Example, that a Murderer not only killed, but burned the Bo-
dy to Afhes, or drowned itin the Sea 5 therc would be no further need
to prove this corpus delicti, but only to prove the Fadt of Killing, and Killing
dolofe, in which indeed the Effence of the Crime confifts 5 And thus in Confef~
fions as well asinLibels, ifa Manconfefs aMurder, andyetthe Body murdered
no where appears, thenthe Confeflionis not rafhly to be laid hold upon, be-
caufe it may proceed from Defign or Melancholy : But yet even in this cafe,
that the Confeffion fhould bear not only the Murder, but the deltroyingofthe
Body murdered, by Fire or Water, as faid is, then all the Inquiry would be,
whether the Fa& or Murder be provenor not? Which things if applyed to our
prefent cafe, where itis exprefly lybelled, not only that the Pannels invaded
the Ship by Piracy, but that they threw the Men murdered over-board into the.
Sea,and alfo fold the Ship, all the Inquiry, which remains, is,whether this Fa&
wasfo done ornot?» And the Libel is moft relevant, tho neither Ship nor Men
appear: And yet further, if the Pannels Procurators will {till be fo groffier as
to require a corpus delit¥i, when it’s exprefly lybelled, that the Effect of the De-
lice was deftroyed, and put Qut of the vvay, they may fatisfy themfelves t};ﬁg.
E the
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: SO ot L ' Captain GreersShips
Goods robbed are frill fontt’inagigvf;?ef 01;1111((11 ilc))ofilgaﬁf thepfndicizz and ng-a
ﬁﬁ;ﬁﬂ,ﬁ%ﬁfeﬁ?niﬁer?: needs no fur;hex;i egher (éondefcendancc or proot

‘ AbME Y B i rioufly deftroyed. :
SR deh&g'ggtlégh tvﬁii ;ﬁ%ﬁg Qualiyﬁcation}; areinfufficientand remo’ie,'

Shleg. "R Jbable, . Whereas the known Ruleis, that Crimes mult be
and at b.eﬁ but i =iy E tion, Ofper documenta clarz:,ﬁm}s, Or per in-
Even ciclely g,»l:eﬂer al}oviicﬁcﬁgld inthis cafe : For as for the Indicia, there
dicia in dﬂwfdﬁ sml\cgl;t?ugg the famefifigly, as the hearing of theoting on the
éShnOt Oiﬁeof;hfg the Ship the Worcefler having another lyingat her Stc;‘il, the
Bo(;g’coming a thore for Water, and the Crevy faying ntfgvbeaoi b(e;e;z f{ Eﬂéﬁzii,
& fic de ceteris 5 buttake them fingly, af}d they may ‘i‘ T be('ia(j)(r)l? | {;n i
nocent Conftrution ; Nor can it be faid that )o}zfnt y gf o ¢ ,fn,be 3
and fortify one anotlier,as fingle Arrows eafily broken 4 Iziarl,_‘x; r(‘a.l‘nolt he prcz-
kenin a Sheaf;becatife that fince all the Qauhﬁcatlons 3}? _ ”hlfm éll 1& le Loi.be;;
may admit the forefaid Conftructions ¢o be put upon t E:m:bl the wo? tuctions
will (till take off the Facesbefides that its well kxmpyvq tl;az there a{’c_ Omt?.fzzdz-
cia only probabiliz,and that the Law requires idicia indubitata,it :élfng {till the
{afer fide to {pare doubtful Innocents, than to condemn only pre umed and
probable Guilt. Toall whichitisto beadded, that its the common Opinion
of Dodors, tlat Prefumptions can fcarce ever conclude ad penam ordinariam,
but atthe moft only a2 penan arbitrariam, and Mac/ceﬂzzzm hlil Cpm;nals fa ys,
Prefumptions arc only founded on May-beis, which ”’Zl}’ é’obf. & t{”s 101 d"lml? Crisaes
10 be proven by Prefumptions, would leave Fudges tobe Arbitrary; So that the com-
mon Opinion runs againft Prefumptions, Bqt » .

Toall this it is anfwered, Thattho' it is clear Law, that Crimes may be pro-
ven perindicia indubitats, which in Law are no more ‘t_‘han‘vxo]ent Pr@fﬂmpth
ous, gue fidesn extorquént 5 yetthe trutht is, thatin this cafe the Purfuer hath
not only indicid indnbitata, but likeways pofitive Witnefics, - and alfo Docu:
mentsin Writing 5 which all being conjoyned do make a fatisfying Evidence;
and fixa clear Convi@tion, which 1s the utmoft defign of Probation. But o,
Its moft certain both in Law and Practique, that many Crimes are only difco-
vered and proven per prefumptiones é“‘ indicia, andthat ?he\DU&O.I’S in {everal
Crimes, efpecially thefe more attrocious, as Treafon, Piracy, Forgery and the
like, where wickednels endeavours moft induftrioufly tohide it felf, do allow
and approve Probation per indicia, as moi‘t\t.lece.ffary for the punithing of thefe
Crimes. It were necdlefs to multiply _the Citations both from the .Law and
Dodors, that might be addaced in this cafe, As‘L: 3 §. 2. D.a{e Teﬁz_b. wherc
the Refcript bears, Que arguusentd ad quem woduim probandce{ cHique vei ﬁt]ﬁad’izt.
aullo certo modo fasis definiri poteft, and fo furth: andfo concludes non utigs
ad unam probasionis peciem cognitionens fatine 4llzgarz debere, feol ex ffnte;.zhd ani
i i, te eftimare opportere,quid ant credas ant parnm proﬁ‘atf:m tibi optnaris. ltem
l. 22.Cod. ad legeus Corneliam de falfiss ubi fﬂl/i examen l”Cl{lff”ffstf‘ acérrimafiat
indago argumentis, teftibus, [cripturarum collatz?ne, aliifgs wveftigiis veritatis, &c. By
which Law its plain,that Indicia & prefumptiones have place,and may make full
faith; and how can it be otherways, fince firft, it is certainly the intereft of
Mankind that Crimies be punithed. 2. It’s no lefs certain that Crimes endea-
voursto cover themfelves. 3. That Proof or Probation is only to make an
evidence for difcovery. 4. That the End and Standard of this Difcovery and.
of all Probation, is the {atisfying Convi&tion of the Judge that has power to
punith: Now if moft Crimes be committed without Witnefes, and yet do
otherwaysappear certainly to be committed, and if this Certam;ty arife from
Prefumptions, and he withal {atisfying 5 itis juft the fame, as if the Crimes
were proven by many Witnefles; And thus Mashers de Crimsinibus. Tit. de
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probationib. Cap. 6.per totum. and Gail, lib. 2.0bf. 149. Nuwmb. 6. Where he reas
fons moft jultly upon Probation by Prefumptions, where there is a difficulty by
reafon of the want of Witnefles, and ftill bringg the Matter to this true Pefig g
that whatever way Faith be fully made to the Judge, cither per tefles, or P'?;
indicia,or per prefumptiones,the end of Probation is attained,and fothe evidence
fufficient. | , v ’

The Procurators for the Panuel$ alledged

too arbitrary, buttho ithath indeed been the cafe of ali Lawyers to prevent
Arbitrarinefs, yet it’s moft certain, thatwhere evidence doth only rife as Pro-
vidence offers, and Circumftances concur, the Arbitriment of the Judge muft
take place, and thefafety of Mankind doth precifely ly here, in the Integrity
and Di{CretiOIl of the ]udge, he]ped indeed by fome Rules deaW,' but .
ways bounded or fixt to precife Rules, which the matter willnot bear. And
therefore we fee, thateven in the moft certain mannet of Probation, viz, By
Witnefles, and the higheft Law of it, that in the mouthof 2 or 3 Witneffes
fhall every thing be cftablifhed, there is ftillan Arbitrimtent infinuat, as to the
difcretion of the Judge, or otherways the Law would not have faid Two or
"Three, but would have fixed the Number precifely ; whence it is moft certain,
thatin all Probation thereis an Arbitriment of Difcretion, and that tho’ this
Arbitriment may be bounded by forne Rules, yet the ultimat and true ftan-
dard of all Probation, is the fatisfying Conviction of the Judge, according to
his beft deferving. b , | |

- Thefe things then premifed. ziz. Thidt a Proof may be fufficient per indicia
& prefumptiones, the Application to the prefent cafe is plain 3 for where the
Procurators for the Pannels would take off’ the Qualifications as feparatly in-
concludent, andat beft probable, it is clearly captious, it being certain that
many indicia conjoyned and connected as in this cafe, may make a fufficient
evidence, and that herc gue non profunt fingula, multa juvant 5 And thus if firft,
the Probation offered of the hoftile invading the other Ship bythe Pan-
nels fhould be laid down, & thereto added the Chyrurgeons Declaration of o-
ther Circumftances, with all the other Qualifications in the Libel; they will
certainly force a Faith and full per{wafion upon all rational Men, tho feparat-
ly they cannot havethat weight ; one Witnefs proves not, yet two prove,and
in fome cafes twoarefcarce {ufficient, butthree are beyond Exception 5 Ifthen
even in Witnefies,there be a mutual and fortifying Concurrance, the fame muft
alfo be admitted in Prefumptions & indicia; So that upon the whole, the Pur-
fuer craves no more, than that every Man that hears this Libel, and fhall hear
its proof, lay hitfclf fairly open without any prejudice to the light arifing
naturally from the Matter it felf and its Circumftances, and the Proofs and
Confirmationsthereof, as they are fet down in the Libel, and ifhe do not wil-
fully refit, he will certainly be fatisfied to a full Conviction : Thete are in-
deed hidden Crimes, and fuch as are faid to be of difficil Probation; and the
moft attrocious { as Treafon,Affaflinations,Piracy, Forgery )are ordinarly moft
hid; And Dotors fay with reafon, that there Prefumptions ought to be exa-
mined acerrimaindagine, but all this fhould be far from impreffing any with
the prejudice, asif a fatisfying Evidence may not be found in thefe cafes 5
And therefore fince all pleaded by the Purfuer, is, that firft his complex Pro-
bation per teftes &~ indicia may be fairlyreceived. 2. That concurring and com
ing together they may be allowed their juft Weight. And 3. That if that juft
Weight, and the Evidence that attends itbe fatisfying, it may be held as con-
cludent 5 Ttsclear as the Sun Light, that no Streatch is intended, but Juftice
fairly profecute 5 and tho in this cafe of fuch an exttaordinary Crime, and
where o much evidence appears, the Purfuer might evenaccording to the Claim
of Right, prefs the Supplement of Torture, yet he contents himfelf to infinnat,
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t hat tho this may be both juft anfll neceffary, yet he is hopefui the force of his
i ay otherways prevail. : .

Ev'llsilf: (f:gxxllrltgParticula}rr ispthe additional Conclufion, but as to that Conclufi-
on, it is fo naturalin it felf; and fowellfortified by the Authority of Dottors,
and fo certain, not only in the cafe of Counterband, but even gf other forbid-
en Goods, that nothingneedsbeadded: For fince every Pirat is prefumed to .
have the Shipandallin it at his Command as his own, and fince the Ship is cer-
tainly the inftrument, as well as the Goods are prefumed to be the cfie¢t of his
Piracy,it follows naturally that the Confifcation of both Ship and Goodsfhould
be a part ofthe pains concluded.

I vefpect whereof, 8.

Follows the Laws and fome other Quotati-
ons ufed in the Debate.

“ L. 2. §.2. Ejuldemquogs; Principis extat refcriptum ad Valerium verum de
excutienda fide teftium, inhec verba:  Que argumenta ad quens nrodum probas-
de cijgue rei [ufficiant, nillo certo modo fatis definiripoteft, fient non femper, ita fepe
fine publicis monumentis cujnfque vei veritas deprebenditur, alias numerns teflivm ali-
as dignitas & aulioritas, alias veluti confentiens fama confirmat ve de gua querituy
fidenz, hocergo folum sibi refcribere poffim fummatim, non utigue ad unaws probationis
Jpeciens cognitioncur flatine alligari debere, fed ex femientia aniwi tui, te effimare
oporiere, quid ant credas haud parume probatum tibi opinaris.

* L.22d.C. ad Legem Corneliam de falfis, ubt falfi examen inciderit, tunc
acertima fiat indago argumentis, teftibus, {cripturarum collatione, aliifqs ve-
fiigiis veritatis: Nec accufatori tantum queftio incumbat, nec probationis ei
tota neceflitas indicatur: Sed inter utramqs perfonam fit Judex medius : nec
ulla interlocutione divulget qua fentiat : fed tanquam ad imitationem relatio-
nis, qux {olum andiendi mandat officium, prebeat notionem : poftrema fen-
tentia, quid f{ibi liqueat, proditurus.

Matheus de Criminibus 1ib. 48. dig. tit. 15. de probationibus pag. 675. Itaque
{i cam uno illo tefte nulla concurrant,argumenta, nequaquam audiendus»erit,
{ed cum Paulo dicendum in lege duo 30 d. de teltam. tut. non jus deficit fed
probatio. At fi argumenta alia concurrant, audiendus: non enim necefle eft
unum crimen, uno & eo probationis genere oftendi, veluti teftibus tantum vel
tabulis, vel argumentis: poflunt & diverfa genera ita conjungi, ut qua fingula
non nocerent, ¢a univerfatanquam grando reum opprimant 1.3d.§. 3d ejufdem
d. de teftib, hoc eft quod aliis verbis dicitur plures probationes imperfettas pof-
{e conjungi.

Gal. O5f.66. Num.12. pag. 416, & regulariter Teftes fingulares plenam fidem
faciant, quando aliquidin genere probandum eft, puta Titium eflcinfamem aut
furiofum quo licet fingulares fint re{pectn auum, tamen firatione finis conveni-
ant integre probant.

It may be cafily granted, that regulariter indicia debent effé indubitata ad con-
demnnandum rewm, but at that fame time, it muft likeways be owned, that
there are Crimes excepted from the Rule, by the general Opinion of the Do
ars, {uch as crimen lefemajeflatis & crimesn affaffinii, of whichlaft fort the Crime
ofPiracy is the molt attrocious : And therefore Giurba in Confil. 22. Num. 15.
Laith, fed affaffinii gualitas homicidio adjeta novam conflituit delicts Jpeciens, and
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< 17. 2w affa)finio 0% dant qua i criminmbis excepiis, ¢ NI zen

Affaffinii crimen ob illins atrocitatemd™ e;;Zrmz'tdtew equipa;;;fz?mi;?i}:ﬁn. }ZS'
tis,and then Num. 22. he concludes, that inprobatione affafinii prabd{?iliéza{fcz;ﬁ?-
cinnt drgu'menta, and Mafcard de profidti()ﬂfbﬂs‘. Cam‘l}ﬂ/‘. v ¢ zgé, Num. ¥ 1% :r:?:
anine aff|finii probabilibus argumentis probari peteff. and Num. 78 7§ 8o and
83. henames theother atrocious Crimes; where the like Probation is W e
and in that fame Conclufion, Num. sv.  Quod ex multis indiciis fimul juntdis
refiltat plena probatio etiam ad quems criminaliter condemmanduzm, And Quéeﬁ 8
Num. 8. Probatioper evidentians omnibus eft potentior, o inter ommes ejis geﬁ;rf?,:
major oft illa, quafit per tefles de wifu.  And Conclul. 831. Num, 4. Probasis
conjecuras O indicia in his que difficilia funt probatu, & clandefline committuntur,
babentur pro evidenti, & clara probatione. ‘ A , E

Catpzovits Queft. 123. Num.57.  Secus tamen resfe habet fi pliraindicia con-
cuvrant & conjuniiine reum aggravent, quorum uninsqiodgs per teftem fingularens
probetur, nan una prefumptio alian juvat, plurimags indicia conjund a ﬁd@m}ﬁiciunf

And in the Tiyal of Jobn Swintoun for murdering of his Wife,there was no
dire& Proof byWitnefles,but the Libel being qualified,the proof was by a young
Girleof 14 or 1§ years,wholeft Fobn Swintoun & hisWifealone in the Houfe.&
went to the Smiths Shop toenquire for Letters, but returning found the Door
fhat, and therefore went away for a little {pace, and then coming back and
knocking, her Mafter opencd, and fhe perceived fomered,like Bldgd upon his
Shoes; and when fhe came in, fhe found her Miftrefs dead in the Spence,
which was all fhe could fay; and then another Man declared, that he faw;
Fohn Swintoun go from his Houfe to aStank, and there wafh his Shoes = which
Dudicia being joyned with the proofs of their ill agreement,and frequezqt quar-
rellings of before,did determine the Affize; and tho it was f’tifﬁy obje&ed that
in the mouthof 2 or 3 Witnefles, every thing fhould be eftablifhed, and “that
in the forefaid cafe,there was no dire& Witnesat all, far lefs two or three: And
that even the forefaid Circumftances were only proven by fingle Witnei%es yet
the Affize found that Evidence in the Prefumptions and Tndicia laid toget’}ler~
that they brought in their Verdi® prover, and Fobn Swintoun thereafter conj
fefled, and was executed.

And in effe®, unlefsthat Indicia and Prefumptions be fuftained, and even
fingle Witnefles for proving thefe feveral Prefumptions and Indicia, which is
called a camulative Probation, when all the Witnefles and Teftimonies concur
3z idem crimen & ad eundem finers, Crimes, and thefe the moft atrocious would
efcape unpunifhed, N asbve ;

And therefore upon the whole, it isnioft certain, when Prefumptions, Qua-
lifications and Indicia concurand make a full perfwafive Evidence, the Probati-
on fhould be held for as fully fufficient, as the moft dire& Witnefles, fince all
that the Witnefles cando,is only to make full Faith in the matter, which may
be otherwife fupplyed as faid is. _

« Asto the Additional Conclufion, it may be noticed, that Molloy de jure M-
ritimo lib. 1. Cap. 4.§. 19. pag.60. faith,' ‘That when a Merchant procures Let-
ters of Marque or Repryze, and then delivers the Commiffion to perfons to en-
deavour afatisfattion, iffuch perfonscommit Piracy, the Veffel is forefeited
withouat Controverfy.
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INFORMATION

For Captain ThomasGreer Commander of the Worcefter, Captain Fohn Madder
his chief Mate, and others.

Againft

Mr. Alexander Eggins Advocat, Procurator-fifcal of the High Court of .Ad-
mirality. : ; ‘

HE faids Captain Thomas Green, Captain Fobn Madder, and others be-

~ longing to the Ship called the Worceffer, being purfued at the inftance
of the faid Mr. Higgins Procurator-fifcal before the High Court of Admirality?
and the Lords Affeflors appointed by the Privy Council, for the Crimes of Pjyg.
¢y, Robberie and Murder, conform to two criminal Indi&ments, raifed at the
inftanceof the faid Fifcal : The cafe being fully plead before the Honourable
Judges of Admirality, and the Lords Affeflors, both the Accufer and Accu-
fed were ordained, feverally toinform, asufe is in fuch cafes.

‘The Criminal Indi¢tments being holden as repeated, which coincide both
as to the Conclufions and wedia concludends, and denyed, it is needlefs to re-
peat {ome preliminary Defences that were proponed, feing it fcemed juft tothe
Honourable Court to repel the fame,  and therefore the Pannels proceed to
their Defences, whereupon they were ordained to inform-  Thefe areof two
forts, 1.Dilator, and aly. Peremptor.

And 3. Tt'was proponed for Henry Keigle Carpenter, and others of the Pan-
nels in the fame Inditment with him, That they could not be putto anfwer,
unlefs the Captain himfelf were firlt infifted againft, becaufe they being his
Crew, and under his Command, they could not be charged with any thing
done by them unlefs he were firft tryed. '

It was anfwered for the Purfuer, That theCrew were not conveened for a«
ny thing alledged acted by their Captain, and by them as his Crew 5 But that
they were conveened as Sociz, and Partakers of the Crimes lybelled, which
could be warranted by no Commiffion or Charadter the Captain did or could
pretend o, and thatthey were all charged as being Secii, and involved toge-
therinone Crime, and {o every one muft anfwer for himfeIf, o

Te was replyed for the faid Hewry Keigle, and the other Pannels with him,
that the Pannels are lybelled againft as the Crew of the Worcefter, under the

-ommand of Cap.Tho.Green,& that under hisCommand,they-did attack a Ship,
o that they are here lybelled only as Complices and Acceflories to the Crime ®
alledged ; And therefore according to the Principlesof Law, the principal De-
linquent ought to befirft Tried, efpecially where the Captain_was in Cuftody,
and might be brought to his Tryal, and ‘that by the Commiffion produced un-
der the Great-Seal of England, fuperfcribed by King William ; The faid Cap-
tain Thomas Green was cloathed witha Power, authorizing him to attack and
{upprefs Pirats,which is a Military Power, and’ confequently implyes an Au-
thority and Command over the Crew ofthe Ship, to give ready Obedience in
allthefe Matters, {o that the poor Pannels who are of the Ctew, have all rea-
{on inthe world to contend, that the Captain, whofe Actings in thefe Mat-
ters they could hardly well debate, fhould firft pafs the Tryal upon the Crimes

als

——



N—

= (29
alledged, who might by vertue of his Commitfion, and othetways exctilpat
and defend himfelf againft the Crimes Jibelled, and confequently all the Croy
that were in Subjection under him.  This Defence the Pannels mi oht Pérhaps
plead toa further Extent to abfolve them wntirely 1 but at prefent they con.
ceive it can hardly be denyed, the Captain' fhould firft undergo the Tryal:
And there is a great difference betwixt Secii eriminis, which are either indas
pendent upon one another 5 Orif aflociat under one Head, as Bandis,
and Pirats ufually are, which is an illegal and u nwatrantable Author; ty i ii
up, and perlons accufed asfocii criminis, who by legal Authority are fu;bje&;
ed to theCommand of others; In which cafe, ifthe perfon trufted with the
Authority hastranfgrefled or abufed it 5 if it does not plead an abfolute Ex-
cmption from the punifhment of the Tranfgreflion, at leaft it fhould have this
Effe&, that the Head and Chiftain fhould be obliged firft to his Defence,
which it is hoped the honourable Judges will find juft and reafonable, :

The other dilator Defence propofed for the Captain, and othiers in the {5.
cond Lybel, was; Thatwhereas John Reynolds {ccond Mate, was conveened
and pannelled with him ; As e}ifo fomeother§ as focii criminis, whom the
Captain and other Pannels had cited as Witnefles in their Exculpation, it was
both ordinary, and abfolutely neceflar, that thefe perfons fo cited for Exculpa«
tion, fhould be firlt tryed, to the end, that being purged of the Imputation
of any Crimes they might be capable to be Witnefles, for proving the Defen-
ces of Exculpation that the Captain and the other Pannels did propofe, and
infit upon, for theVindication of their Innocency. ’ ‘

It was anfwered for theFifcal, That he owned, when both A&ors and Wit-
nefles were included inone Lybel, of defiga to deprive the AGors of their
Defences, the Actors might, and were allowed to condefcend upon  thofe
whom they intended to ufe as Witnefies 5 But then at the fametime, they were
obliged to propofe a ground of Exculpation for them, and fo crave, that they
might be firlt tryed upon the forefaid Ground, otherways they could not with-
out fuch a {pecial Condefcendance intervert the Form of Iryal, and there
could be nothing more groundlefs, tending to elide all Criminal Proceedings
againft Complices of the fame Crimes, thanto allow any of them at randyz to
crave others to be firfttryed, and fo the Tryal to proceed of one fingle Perfon
after another : ‘Whereas the true and plainMethod wete, that the Putfuer in-
fit againft {uch as he pleafes, cither fingle or joyntly. And unlefs {fome Speci-
ality be alledged, why theTryal of one theuld proceed before the Tryal of a-
nother, it never was nor could be left to the Arbitriment of thePannels ; and
therefore unlefs the Captainwill offer to prove, that Reyrolds and others whom
they would have firft tryed, were alibi, their arbitrary Demand of having
them tryed in the firlt place, without any Reafon, cannot be regarded.

It was anfwered for the Captain and the other Pannels, that their Deriiand
upon this Point, was moft confonant to Reafon, Law and Form in Criminal
Procedures 5 that Exculparion, which tends to the proof of Innocence and
freedom from Guilt, was moft favourable; becaufe it is ftill prefumed till the
Crime be proved : And therefore it is, that Witnefles who are not reguldr-
ly admitted for proving of a Crime, becaufc of fome Exception, will be al-
Jowed to prove the Defenders Innocence. And upon this account it is, that
feveral things in Form areremitted in Exculpation, and thereis nothing more
material for defence of perfons accufed, againft the Profecutor, who ordinar-
ly is prejudged and prepofleft, to guard them againftall the indire® Methods
that may be taken by the Purfuer, to preclude the Accufed from the ufual
Means of proving of their Defences, than what is nowdemanded. And fince
nonecan be more proper Witnefles for proving a Pannels Defence, asfor In-
ftance, Moderamen inculpate tutele, asperfons faid to be prefent 5 Therefore
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4 violent Purfuer might in fuch a cafe, of defign to preciude the Pansel from
* his Defence, cite thofe prefent as acceffory.:  Upon which account itis, that
both Reafon and Law provides, thatif the Pann_el does offer te prove a rele-
vant Defence, by the focis criminis accufed with him, the Purfuer muft necef-
farly fir(t proceed to the Tryal of thefe fociz, who otherways would have bzen
1ed as habile Witnefles ;5 To the end, that being purged; they may be yet ha-
bile. This isfo plainin Reafon, and has beea lookt upon as the conftant
 Prafrice in all Criminal Procedures in the Jufticiary Courts of Scotland 5 That
it is admired the Fifcalfhould make any oppofition to it. i 1
He fo far owns in his Pleading, that it 15 Form and Juft upon the Matter,
but would fhift itin this particular Cafe, unlefs the Pannels would alledge and
found upon a particular Ground of Exculpation, and offer to prove and in-
fteuc the fame, as that the Secii cited as Witnefles were alibi:  Bue this is
altogether without Foundation. Forin all Criminal Profeciitions,the Accufed
are not put- to prove their Defences, beeaufe the denyingofthe Libel, isa
Defence fufficient of it felf, and if the Libel be not proven, the Pannel goes
free by the Rule Adfore non probante abfolvitnr vews. S0 that when there are
Perfons accufed as Socit ¢ riminis, who might be very habile Witnefles for
Exculpating the reff, if they did not ly under the Imputation, when their
Tryal is firlt required, that they may be purged of the Imputation, there is no
neceffity to propone for them any fpecial Defence eliding - the Libel 5 feing
“their very denialof the Libel 1s enough, and their Innacence is prefumed ex-
cept Guilt be proven. And if the Fifcal will have the Captain and the other
Pannels to condefcend upon what Ground the other Sociz cited as Witnefles
fhould be acquiteds they need fay nomore, but that they ought to be acquited,
becaufe the Libelis nottrue.  And is therenot the fame reafon to acquit Pan-
nels, becaufe the Lybel is not proven > and confequently to render them
habile Witnefles for other Perfons accufed, as if the faids Perfons were acquited
upon a Defence proponed eliding the Libel, whereby it plainlyappears the
Anfwer given is ftrained, and does mightily increafe the Sufpicion againft
the Fifcal, that he has inditted the Witnefles cited by the Captain and the
othet Perfons in their Exculpation, of pucpofe to preclude themfrom their
means of Defence, and-the rather that the Pannelsappeal tothe Honourable
Judges, ifit was not owned by the Purfuer in the Debate, that Mr. Reynolds
was a Shore at the time ofthe pretended attacque, befides that the Libel bears
the Chyrargeon & others of the Crew were a Shore the time of the pretended
Ation, which frees the Pannels of all Calumny. There can be innumerable
inftances given before the High Court of Jufticiary in Criminal matters, That
where there afe feveral Complices indicted, ifany of them have grounds of
Exculpation, which they can prove by others of the Pannels, their Tryal
proceeds firft :  Thisis plainly afferted as uncontefted by Sir George Mackenzie
F his Book of the Laws and Cuftoms of Scotland in matters Criminal, Tie,
Excuil. Par. 9. nor do¢s heé make any diftinttion, or requires that any
{pecial Defence fhould be condefcended upon for purging Socii Criminis, to
render'them'habile Witnefles, The Ruleisplainin the profecution of Deliks
before Civil Courts, in order to repair Damnages, that if more perfons be
Cited as Co-rei ejufdem delidti, and that fome of them are neceflary Witnefles for
proving the Defences proponed for others 5 the proofmult firlt proceed againt
thefe. And fowas it found by the Lords of Seffion, the 24 February 1662.
Mackartney againft Irving: Much more ought it to be in Criminal Cafes ;
Aslately in Cafe of Rofs of Anchnacloich againft Captain Monro beforc the
F.ords of Jufticiary.  Nor is thereany inconvenience from what is alleadged
that this fhould tend to elude all Criminal proceedings againit Complices, an d
occafion the lengthening out of the Tryalto proceed to one fingle perfon after
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another; For asno time 15 tobe grudged m the inguiry of {uch, Matters which
concerns the Lifc of Man, {o the Pannels do not propone this preliminary.
Defence, to protract or delay the Tryal, and therefore are fatisfied that not
only Reynolds, but the others Socii indited, who are likewife Cited 'in their
Exculpation, go to the Tryal at one and the fame time. The Captain and o=
ther Pannels with him do plainlyarguethuss Either Reynolds and the other per=
fons cited in the Exculpationare guilty or not : If they be guilty, it ought to
be found fo, for till thatbe, they are prefumed innocent : If not guilty, what
Law or Reafonis there to preclude them from being Witnefles for the Captain
and the other Pannels defence ?  Or what Law 1s there that can oblige them
to condefcend upon, and propone a particular Defence eliding the Libel,when
the Lybel isnot owned tobe true, and that the Pannels thave all denyed:the
fame ? . So itis hoped the Honourable Judges, and Lords Affefiors will not
preclude them from the ordinary Priviledge which hitherto has not been de-
ayed to any Pannel. .

For if this were allowed, a violent Purfuer might ‘prevent Probation, and
render it imprac&icable. For fuppofe one Man kill another in Self-defence, two
Gentlemen walking can teftific this 5 But to prevent the Probation of inculpata
tutela they are cited as Parties; and they can prove by other two perfons
ata greater diftance their alibi, which when the Purfuer gets notice of they
are made Partics alfo 5 and {o iz infiniturs.  So that the faid violent Purfuer
might prevent all Probation, if the Defender were obliged ‘to alledge  alibi for
the Witnefles of his Exculpation.

The percmptory Defences proponed for the
whole Pannels in both Lybels, as totally
excluding the fame as Irrelevant, are as

follows,

1. Hat the Libel was irrelevant, 4s being general and indefinite; not
' - condefcending upon the Name, Defignation, or any other Siga or

Evidence, by which the Ship alledged to be feized mightbe particus
larly diftinguifhed, nor yet the perfons Names alledged to be murdered, or'to
whom the Ship and Goods robbed did belong; Which feemed to be abfolut:
ly neceflar in all fuch Criminal Inditments, notonly as a Requifite .in Form;
but inEquity and Reafon, without which perfons accufed fhould be in great
Hazard from general and indefinite Lybels, and preciuded from their Means
of Defence, which otherways are obvious, whenthe Accufation iscertain, {pe-
cial, and pointed. s _ :

It was anfwered by the Purfuer, That he had lybelled alfe definitelyand
dlofly as the thing would allow, for it being lybelled that the Pannels did
without any lawful Caufe or Warrant attacque a Ship {ailed by her own Crew;
and having her own Cargo Aboard, ‘and that they over-maftered the Ship in
an hoftile manner, androbbed the'Goods:  Thefe were certain Crimes mani-
felt in themfelyes, and ifthePannelsatted themin{uch amanner, as to deftroy
the Ship and the Mén, and imbazled the Cargo, foas no: further: knowledge
could be had thereof,” it was only an Aggravationof the Crime, and could not
hinder the Accufation'to procecd 5 Norwasany Condefcendance here neceffary
for Excalpation, for of whatever Defignation the Ship was, and whatever the
Men and Goods were, yet the Crime was ftill the fame, and that it was known
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in our Pra&ice, Robberies and Depredations are {uftained, albeig neither the
Quality of the Goods nor Owners be condefcended upon, and in effle& the
Pannels Defence of Indefinitnefs is fuch, that if in the Road of Leith before
hundreds of Speétators, one Ship fhould invade another, deftroy her Men,{eize
her Goods, and fink the Veflel, whereby none of all thefe could be condefcen-
ded upon, there could be no Criminal Libel upon it, becaufeof the Defence of
Indefinitnefs, which were moft abfurd. nr

It wasieplyed for the Pannels, That what was faid did not take off the Ob-
jection of the Indefinitnefs of the Lybel, whichby our Form and Law can be
the grotind of no criminal Accufation, for in all fuch Procedures, debet conftare
decorpore deliti 5 Thatis, that fuch a Ship is taken by Piracy, fuch Men are
murdered, and the like It is inconfiffent with the Nature of a Criminal Ac-
cufation, that Men fhould be alledged tobe murdered, Ships feized, and thefe
not condefcended upon, and by our conﬁant.Pra&mc itis {o required : Nor
can it beinftanced, thatever any fuch indefinite Lybel was fuftained ; There
are no Queftionswhatfomever that are more nice, than thefe concerning the
Life of Mans And therefore the Englifiman Cook, 7 Rep.Calvir's Cale obferves,
that an Indi&ment fhould be moft curioufly and certainly penned, and the
old Books of the Majefbie, requires feveral things to be {pecially expreft, asthe
Names of the Parties, Day; Year, Place, Caufe of Complaint and Damnage ;
And as it isneceffary in Form, fo this Form has been founded upon juft Reafon,
for otherways thefe Inconveniencies fhould plainly follow from general and in-
definite Libels. ‘ ‘

Firff, A perfon indefiitly accufed of a Crime, as for Example, of Murder,
without exprefling the perfonalledged to be murdered, can never be fafe from
any Abfolution or Acquitment in-Courts, for how can he oppone his Sentence
Abfolviture to a{pecial Accufation thatafterwards may beraifed, feing he can-
not make the one meet the other . ¢ And if Captain Greez and the other Pan-
aelsthall be now afloilzied, this thould not be a good Defence to them, neither
in Scotland not England, if they fhould be  afterwards ctiminally purfued, for
attacquing a Ship, and murdering of Men fpecially condefcended upon,becaufe
it is not clear, that the prefent Inditment asdrawn, did concern thefe {peci-
al Accufations 5 and therefore Accufations of that nature fhould be fo fpecial
as ‘that afterwards the accufed be not  brought to any further diﬁurbance:
2. The Reafon why fuch  Accufations fhould be fpecial and definite, is, That
the Pannels be not precluded from the obvious Defences, that tend to elidethe
_Libely as here in this Cafe, if the Libel were fpecial and circumftantiat, and

fome Defignation given of the Ship and Crew, it might be in their power to
prove the obvious Defence, that fuch a Ship was at the time lybelled, in fuch
another part of the World, that fuch a Ship was either caft away by Storm, or
taken by Pitats in fuch a place, or that the Ship is yet extant, and the Crew
alive : ~ From all which the Pannels are precluded by a general and indefinit
Lybel 5 And therefore Law has fixed the Forms in thefe Cafes, that fuch Ac-
cufations be not vagrant and Joofe. : _ |

It will not be denyed, but that the Time and Place muft be expreft,and the
fame parity of Reafon obliges toa fpecial Condefcendance of the Party injured
Damnage fuftained as relating to {uch particular Perfons: And the above-citeé
Sir George Mackenzie in his Title of Lybels and the Forms thereof, does fet
down, - that if the Defender crave the Purfuer to exprefs the Day, becanfe be offers
to prove-alibi,- then the Fudge fhonld force the mezfer to exprefs the Day, or eljé
the Deﬁmder would be precluded from proving his Innocence : The fame Reafon
is, that the Purfuer here fhould be particular, as to the Shipalledged to be
feized, Yre. Becaufe the Pannel might offer to prove that that Ship WCE,lS alibi at
the time s and many more Defences arife from the -condefcending upon the
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Corpus delicti, thau from the Circumftance of cither Time or Place 5 And this
is not laid down conditionally, that thefe are not the Requifites of a Crimi.
nal IndiGment, except firft the accufed propone their Defence, verbs gratiz;
alibi,but it is laid down as a Rule,that thefe are the Requifites of all Criminal
Lybels; and the Reafon given, is, That the Pannels be not precluded front
their Defences : = So that it is not more not‘iced, whether in this or that par-
ticular cafc this Defed is prejudicial, becaufe neceflity has firft introduced the
Form, and then this Form turns to be a Law in all fuch cafes 5 And the fore-
cited Sir George Mackenzie in the {ame Paragraph, thinks it {o far a Requifite
of a Criminal Lybel, that the Crime thould be particularly fubfumed, that he
brings it as an Argument why it fhould be fo, that it is declared by the 148
A&. Parl. 12. K. Ja.6. Thata Lybel bearing common regrating, or fore-
{talling in the general fhall be relevant,without condefcending on the time of
way of committing the fame : And therefore concludes;that feing this was an AG
difpenfing with theregular way,exceptio firmat regilam in non exceptis : And hence
it is not a good Argument, that the purfuer has libelled as definitely and clofly
as he could in the prefent matter : For better an inconvenience fhould be {uf
fered in a Particular cafe, than that a dangerous preparative belaid down, of
admitting indefinite and general criminal Libels, whereby poor Pannels ma
be precluded from their Means of Defence, and this will ferve to obviat the
Argument drawn from a very infeafible chanee fuppofed to fall out in the
Road of Leith, whichas proponed, willlikewife be otherways circumftantia-
ted as toapofitive Probation,and not founded upon Conjectures and Prefum-
ptions, -as this cafeis: Nor can the Fifcal altogether excufe his indefinite Libel,
feing the means wasnot wanting of his coming to the knowledge of the Ship,
if it be true what is libelled, feing the Ship was not funk, but Soldto a par-
ticular Perfon, and by fome evidence of the Ship, the Crew might likeways
have been known. A , ' ( 4

3. As Lawand Form require {uch Libels to be defitite and fpecial, fo more
efpecially in this cafe, becaufe Captain Greezz was clothed with a Commiffion
under the broad Seal of England, which impowered himto a& in hoftility
againft all Pirats s and therefore a general and indefinite Libel, upon attacking
and {eizing a Shipin this cafe,would feem very improper ; for the Prefumption
muft run inhis favours,that ifanya&sof Hoftility weredone by him,they muft be
prefumed to have beendone in profecution ofhis Commiffion : This is not pled
as a feparat Defence to elide the Libel,uor is it pled tohave given him full Iibert
to have ranged impune, butas a {peciality in his cafe; that as it is a Defec in
all Criminal Libels to be general and indefinite, fo much more in this Libel,
he being clothed with a Commiffion; and having power to affail :  And there.
fore, the Prefumption runs in his favour, except the particular Ship were
condefeended upon, known to be a Merchant and Trading Ship, and confe,
quently, heout ofhisDuty in attacking the fame : And therefore it is frivolous
to object, that the Commiflion obliged him to keep a particular journal, of
whatfocver Vellel he fhould attack hofkilely, feing theattacking ofany Veflel
whatfoever is denied, and the Argument from the Commiffion, only prefled,
to this end, thatno indefinite Libel of attacking of Ships, isrelevant a gainft
aPerfon clothed witha power to attackin certain cafes; and which the Accus
fer was fo far convinced of, that for fupplying that defeét in his Libel, he in
his Pleading and Information, is pleafed to condefecend upon this {pecial Qua-
lification and mark ofthe Ship attacked, that fhewas a free Ship, which there-
fore he is obliged to prove. _

The Purfuer wasat the pains to Defend his Lybels froman Obje&ion; asif
they had wanted time and place 5 The Pannels did indeed conjoyn thiswith
the other, That as the determining the time and place feemeth to be abfolutely
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requifite ; So likeways the condfecendance upon the particular Names3 and

efignations of the Ship and Perfon, both being equally and neceflarily re-
quited, that Pannels be not precluded from their juft Defences, And the
time Lybelled, comprehending the fpace of four Moneths, being too indefnit,
it islikeways reafonablein fuch a Cafe, that the Accafer thould be more {pecial,
‘which the Pannels humbly remit to the Honourable Admiral, and Lords
Afleflors.

-The fecond peremptor Defence propon«;d fqr the Pannels, was,. That this
being a Lybel founded upon {everal Qualifications and Prefumptions,the fame’
was no ways relevant to infer the Conclufion of the_ Lybely a proof of Crimes
from Prefumptionsis very hazardous, and hence itis,that {fome Forraign Na-
tions do not condemn to Death upon indicia, but makes themonly ground to
put to the Quaftion : And very many Lawyersare of Opinion,that the ordinary
pain of Death isnot to be inflitted upon a proof arifing from ixdicia, tho
never {o pregnant: Of this Opinion 15 Pharinacins a great Criminalift, and
{everal others, and {0 is Brunemanns ad l. ult. cod. de prob.

But in the next place, Whatever diverfities of Opinions, and practices of
Nations may be in this point, yet it is certain, where indicia are taken as a
proof, in order to Punifhment by Death, they muft be fuch as amount to a
full proof, and leaves no room for any fcruple or doubt. This eannot be bet-
ter: exprelt than the Words ‘of that excellent Conftitution of Theodofius the
Emperour,l. ult. cod. de prob. Sciant cunii accufatores ean [¢ vem deferre inpublicans
notitian debere, que munita fibi idoneis teflibus, vel inflructa  apertifinis docu-
mientis, vel indicis ad probationem indubitatis, & luce clavioribus expedita. And
1t will plainly appear fromthe Lybel, thatthe Qualifications therein narrated,
are not. {uch indicia, as that éxcellent Conftitution requires, indubitata, a-
pertilfima, Iuce clariora.  There muft alwaysa difference be made; {fome have 2
probable fhew, and incline the mind of the Judge, and yet cannot go the
length of a fulliproof, 1 s. in principio Pand. dé penis ———— Sed nec de
Jofpicionibus debere aliquers ‘damenare, [atins enim eff impunituns velingui facinus
nocentis, quam innocenters' dammnare. Indicia & prefumptiones have much eafiey
place, where conflat de corpore delici, becaufe this helps to fuftain the pre-
fumption, and givesindeed the indiciatheir jult Weight ; But thefein fucha
cafe as this, #bi non conflar de corpore delicti, are hardly receivable, feing they
want to be applyed to a particular Crime.

This fo neceffar a Qualification of’a Criminal Lybel, ut conflet de eorpore
delicti, the Purfuer indeavoured to cvade, by diftinguifhing betwixt Crimes,
that are cume effeitu permanente, and fuch that have no permanent effeds. In
the Firlt, the corpus delic¥i was neceffary, notin the latter, and therefore
{ubfumes, thatin the Cafes Lybelled, * there could be no ‘permanent effects,
becaule allare Lybelled to be deftroyed, and put out of reach : But plainly this
diftinction is againft the Purfder, becaufe certainly ‘Piracy, Robbery and
Murder are {uch Crimes as have permanent effeés.” By the corpus delicti, is
not meant, that the {ubjec of the Crime muft be fo extait, asto fall under the
fenfes, but that the lofs fuftained is felt and knowny as for Example, in the
Crime of Murder, tho the Body cannot be reached, 'yet the particular lofs is
known : It is nottour the Qucen wants a Subject, Friends want-a Relation
whom they can point out 5 in Piracy and Robbery Merchants want their Ship
and Goods, fo that the lofs is felt and kiown, tho de faifo the fubjeét cannot
be pointed out, whereas' in this cafe, @i fuch parricular evidences can be gi-
ven, none can complain ofany particular lofs, either Queen or Subje&, and
this is the true meaning 6f what is corpws delicti, and whatever be the import
of the Objettion againft the Lybel, yet it is cettain,toalledge Qualifications as
.the proof of a' Crime, #bi non conflat de ‘corpore delichi, is mofk incongruousc;i
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And granting, as the Putfuer does further confend; that he has Lybelled 4
corpus delidti, in fo far as, hehas lybelled a Criminal Fa& 4nd Deed of Piracy;
Robbery and Murder, which ftill being general; is not that corpis delicti that
Law requires ¢ Yetit was never heard, nor can thete be atty Lawyer what:
fomever adduced; that owsis the torpiss delidi, can be made oit by prefumpti-
ons and qualifications : When onte ‘it is known, that a Crime is committed,
it may be owned, that iidiciaindubitata; fuich as Law requires; may bea ground
tofix the guilt upon particular perfons, becaufe there; the certainty ofa Crithe
committed, does inforce and give weiglhit to the prefumptions adduced 5 but
when it is not known thit a Crimeis committed; and that this is firt to be
made out, itis pofitively contended,. this cannot be , buit by a pofitive proba-
tion of concurting habile Witneffes § for preflumptions may be apt to fix a
Guilt guando conflat de corpore delit¥i; ot that the fa& was done, but not
before. i3y e

Inthe 3d place, The prefumptions lybelled, are vety far from being of that
nature, as to be concluding to a convi&ion, and of that certaintic .and clear-
nefs as Law requiresj all probations in Criminals fhould be infallible, and
certain, and if there be any meaning puit upon prefumptions founded u on,
for proving a Crimie, other than to infer a Crime, that isto bé Iaid hold up-
on according to the manifeft principles of Law and Humanitie : Now the
Qualificitions lybelled are either {uch as not only can bear an obvious {enfe
different from what is impofed, but evena probabie one, or fuch as ate vagrant
expreflions and hear-fays, importing little or nothin g, and canmot be applyed
tothe Crimes lybelled. = = ‘ w : h,

1. The ¢ hyrur afon his having hedrd Shooting at a diftance, while ifi the
mean time he faw no Ingdgement,; can cafily be applyed, either to Shooting
from other Ships, or Shooting upon Salutation, . - :

2. That he did fec the Worcefter riding in her Birth, and another Ship; as it
were, towed to her Sterns 1. Itis only conjetture, being at fuch a diftance,
a. Itisimprobable, becaufe itis not the ordinary way, and hazards the Ship's
falling foul of one another. And 3. It is very ufualfor two Shipsto Ride -
near to one another in futh comimon Roads, which might be a ground to the
Chyrurgeon’s miftakeat {uch a diftance. s Mg S

3. That he did fee the Goods lying Lumbered upon the Deck when he
came Aboard, Firft, Itisufualin Coaft-Trading, that the Goods are brought
by Sloops, and fo laid upon the Deck till they be ftowed. 2. This might
be occafioned by the Ship’s drawing Water. And to what concerns the word.
Busking, and bringingWaser fros the Shore, it is taken notice of in the Exculs

ation. : o>
P 4. That when the Doftor inquired what was the occafion of the Goods
lying in confufion, Captain Madder thould have anfwered,~—Dasmz gou, &c.
might proceed from the faid Captain Medder’s being in a paffion, and con-
cerned for the Goods being Damnaged, and a Tarpallion temper very ufual
among Seamen. RER ‘ Sy

5. That the Chyrurgeon did drefs two wounded Men, firf¥, one is Dead,
another is not named in the Lybel, and the Black; as the other two alfo,
might have got their Wounds by fighting among themfelves,” which is not
unufual, and the rather that they appeared unwilling to tell the Chyrurgeon,
of purpofe to conceal their Quarrel from the Captain. .

6. As to what is alledged to have occurred betwixt the Dodor and the
Linguifter, Fif}, It is only hear-fay. 1In the fecond place, there might be
a Ship Sold to Coge Commodo, but not taken by Captain Green, andit is’
improbable he would have bought any Ship taken by Piracy upon that
Goalt, ‘

H 7. What
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is Lybelled about Reynolds and his Sifker their miffive Letters, is
far7fr<:/rvnh§£in o a);y Qualiﬁcationf For Fifl, Reynolds Letter isonlya Dcuble;
5. It is {trained to put fuch a Glofs upon the expreflion  (-bafely Confefs )
to imply a Guilt, and a Guilt confefled, _femg the words may very eafily bear
the meaning of a falfe Accufation, and is explained by a {ubfequent expref-
fion, That he would rather die Innocent, than Accufe any Man falfely 5 and
in the beginning of the Letter, declares he knew nothmg of the matter. :

8. What relates to Hains his Intercourfe with Arna Seton and others, are
nothing but general and ambiguous Expreﬁi01ls, froml which nqthmg can be
gathered of'the Cfimes'grbﬁllc;d, and infers no more than that he was ufing fome

gems to gain his Miftrifs. ,

&ri&gd as to t%e Expreffion of the Wickednefs committed Aboard their Ship,
may cafily relate to other Crimes which are but too frequent in fuch Voyages.
As alfo, “as to what was done Aboard after the Ship was in the Harbour; and
asto the lybelled Expreflion 1fed by Haim‘agairlﬁ Captain Madﬁler,. as the
fame is general and indefinit, 'relating to no particular Crime, fo this might
arife from fome particular. Pike and prejudice againft Captain Madder, As
to what follows anent the condition of the Cargo, when the Committee
of the Council Unloaded the Ship, it is {ufficiently taken oft inthe Exculpati-
on. v .
Laflly, Asto what is lybelled anent the Afyican Companies Seal, Firft, It
will not be pretended, that the Company were in ufeto give their Sealtoan
Ship whatfomever Trading by their Commiffion. 2. If any had cafually got
the Seal, there are an hundred ways whereby the fame might have. come
to the Worcefter Crew without Piracy. © And 3. The Seal found Aboard and
which is lying in the Clerks hands, which has a Ship for its Creft; mighthave
given occafion to this miftake. . g \ )

It being plain, that the Qualifications lybelled, are not of that import to
give a full Convittion, The Purfuers Argument adduced from the end of
Probation, whichis to find out the Guilt, and convince of the Truth, may
be plainly taken off, that there is no fuch convincing proof, as can fully and
certainly determine any Judge, but at moft refolves in a conjetural Proof|
never to be admitted to take away the Life of Man. s

The Purfuer allows, thatif every one of the Circumftances fhould be taken
{eparatly, theywould not be fufficient; but being taken jointly, and accor-
ding to the feries of the thing, they amount to a full Proofand Convition,
and this is the nature of all camulative Probations, which is not to be difc
joyned, Que nom profunt fingula, wulta juvant : The Purfuer does likeways
adduce Arguments and Authorities for a cumulative Probation, to be of this
nature, that there needs not two concurring Witnefles for every Citcumftance.
Inanfwer to which, the Pannels do flill plead, there is agreat difference to
be made betwixt Cafes where previoufly conflat de corpore delicti, and that
prefumptions are only fixed upon to find ont the Guilty; and thefe cafes
wherein gencral a Crime is Lybelled, altho prefumptions may be admitted in
the firlt, yet never in the other, as is already obferved. ‘2. In all Cafes,
Prefumptions muft be fuch asleave no room to doubt, and muft not only have
a'probability with them, but a concluding  certainty, which does not give
ground to Sufpicion, but plainly and firmly convinces, which certainly can-
not be inferred from the Qualifications Lybelled, all which either can bear a
different conftruttion, or fuch vagrant hear-fays, and indefinit expreflions, as
amounts to.no certain and {pecial Crime. 3. Such Prefumptions cannot be
conjoyned, which particularly taken, are either offmall weight, or amounts
to very little, or that they can probably bear another fenfe and meaning as
has been demontftrat.  And 4. As tothe conjunction of a cumulative Proba«

tion,



tion, - there is a difference to be made .be;,twixt Crimes that are continued and
where the Proof may be had from the Reiteration of the Adts, and thefe ,ot'her
Crimes which confitt only in Fattor Deed, SLITE PN T

In the firft, a- cumulative Probation may be admitted,
Bribery, one Witnefs may be admitted for one Fa&, another
fo a third, which may conjoyn, altho’ tbcre be not two concurring for every.
particular Fadt, if there‘: be other concurring Evidences and Arguments: Bar
where there isone pofitive Fag libelled, this does not fo eafilyadmit of a cu-
mulative Probation, efpecially ( whichis always to be taken along ) where the
Crime is not {pecified and determined as in this Cafe, and that the ipfint cor-
prs delidiisftill tobe madeour; So that the Texts of the Law, and Autho-
rities made ufe of by the Purfuer may be eafily cleared, that either thcyrelaté
tocivil Cafes, asl. 3.Psr, 2. digeft. de teflibus; Where there maft bea prefe-
rence of a civil'Right of the one to the other : . Or ifthe Texts and Authori-
tiesrelateto Crimes, the indicia allowed by them muft be sx2dubitata & luce cla-
riora, and do prefuppofe a Crirhe committed, and eorpus delidti, and tend only
to fix the guilt : And itis pofitively denyed, that there is any Law or Lawyers
allowing any cuamulative Probation to provea Crime in general, ubi 7201 conflat
de corpore deliitis and this isa Speciality in the cafe of the prefent Pannels: And
the Honourable Judge, and Lords Affeflors, are carneftly intreated to confider
it, which does really diftinguith them from the other Cafes mentioned by
Lawyers 5 All which relates to Delics adually committed, and that 'the Pro.
fumptions deduced tend only to fix the Guilt - - But when a Crime is alledged
in general to be committed, ‘and no {pecial ‘Condefcendance upon what Sub- -
jeét, upon whom, and againft whom, Prefumptions there, are not fuflicient,
without concurring habile Teftimonies 5 even fuppofing ‘fuch a general indefj-
nit Libel could be relevant, againft which there are abundance of Arguments
already given 5 forunlefsa Fact be proven, ‘even Confeflion is not {ufficient

to fix a Guilt, as muft be acknowledged by all; much lefs Prefumptions except
the Fa& be once known. | ]

The Grozwafv of Exm/;miz:m;

" A S the Pannels are confident,that the Lords Judges will not find the Libels
A {o general and fo qualified,relevant to infor the Pains of Death ; So, for
furcher clearing their Innocence, they offer the Grounds of Exculpation followy-
ing, which are eitherinftantly inftracted, or offered to be proven.

And this may be laid down, which cannot be denyed, that prefumptio nos
deliz, excludit prcﬁwptioﬂe: delicts,” towhich purpofe. ¢ arpz. Part.s. Du. 1 83,
Num. 69. and inthe {ame place, in dubio Jerzper in mitiorens partem eft prefimen-
duwe, where he cites multitudes of Lawyers. :

1. Thereis no reafon to fufpect the Pannels of the Crimes libelled, being
perfonsof intire Fame, without any Imputation as to their antecedent Life,

2. That they were under a Charter-party, commiffionat to 5 Trading Voy-
age, and infurance madé upon Ship and Cargo, which does remove all Suf-
picion of Piracy, feing fuch does ordinarly affociat, and out-rig themfelyes
for thatend, s ‘ | ..

3. A ftrong Argument of the Pannels Innocence as to Piracy, is, That they .
were upon their Voyage home-ward, tomake account to their Fraughters and
Owners of their out-ward Cargo arid Returns, of all which they have exact
Journalsand Accompts, and upon their coming to0 Frazerfburgh, gave Advice
to their Owners of their Arrival, which was infert in the publick Prints from
Londor, as is ufval; and likewife fent a Pacquet over Land from Frazerfburgh
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: ; anv in Scotland, from Mr. Inmes their Correfpondent inthe
Eﬁ?fmé{zm\zlgghmgs zrlot to be fuppofed a Pirat would be intrufted withs
Whereas when fuch tuin Pirats, it is ufually for their own profite, and fonot
only rob others, but begin firft with their Owners, and are not found to re-
turn to make any fuch Accompts, which is a ftronger Proof of the Pannels In-
nocency, thanany Circumf{tance 1ib_ellcd to the contrary. ¥ ’

4+ Menochens de prefumptionibits, lib.5.Pref. 59. Treating of the Prefumptions
of Innocence, Jays down two very pregnant, Lirft, That if the guﬂt.y Perfon
could flee, and did not, that very Prefumption wathes away the Guilt: And
gives account ofa cafe out of Lucian de amicitia, that Antiphilus and Demesri-
us being accufed of Sacriledge, were c_hfrmffed by /_the Prator, becaufe when
they could have fled, they did not. A Second, When the accufed Party offers
himfelf to the Fudge, it is aftrong prefumption of bis Innocence, fince the Innocent
fear nothing, and the guilty bave aways the punifbment before their Eyes. Both
thefe favour the prefent Pannels, for the Rumour was {pred, and came to their
Fars fome Weeks before they were imprifoned, and yet none of them offered
to flec ; and one Ballantine being at full Liberty amongft hls.Frl,ends the time
of the Incarceration of the reft, didof hisown accord offer himfelf to Prifon.

5. That thealledged Confeflion made by the Chyrurgeon, muft certainly
labour under fome Miftake 5 Becaufe, altho he mentionsthe Attack to have
been at Callicut,and that he heard the Ship was fold at Keilon,which are atleaft
Fifty Leagues diftant, and altho hewas Aboard all the time, yet he makes
10 mention how the Ship was brought along, or any thing relating to it;

6. Tt is offered to be proven, that the Black whois alledged tobe wounded
in the A&ion. was not aboard 48 Hours before the Worcefler failed from the
Coalt of Malabar. And further, thatthe Black declared when he came aboard,
that he got the Wound in his Arm by the Bitcofa .sz/ee‘ And further, it
can be inftruéted by Chyrurgeons, that the Wound as it well appears, is more
probable to have been got that way than by Gun-fhot. 5 i

2. Itis impoffiblea Pitacy of that nature could have been committed upon
the Coaft of Malabar; and not certainly known in Englard long before the Ar-
rival of theShip 5 Such is the exalt Correfpondence, efpecially as to fuchMat=
ters; norcould the Captain either have traded upon theCoaft,orbeen received
by the Fadors and Governours there, if he had committed any fuch Piracys
whereas itis offered to be proven, thatafter the time libelled, he was afhore
kindly Entertained, exchanging Letters with the Governour of Awjango, and
had Toftru&tions and Recommendations from thence to the Governour of Forz-
Willian upon the Coaft of Bengall, whither he was obliged to go for Re-fitting
his Ship, and ftopping the Lake, which he could not conveniently do at Mals-
bar, becaufcof the want of Timber, Cordageand Money tobe takenup upon
. Bottomrie. ‘ ‘ :

8. It was afferted by the Fifcal inthe Time of the Tryal, that the Adtion
lafted two days and a half, which is a moft improbable Storie, for either the
Night would have feparated,or the Ship attacked might ratherhave run athore,
than fall into the Hands of Pirats. o _

9. That the Word Busking libelled as a Term, fignifying a Ship preparing
to Fight, has a quite different Conftruction inthe ordinar Acceptation among
Sea-men, and fignifies, bearing clofs upon the Wind by a prefs Sail.

10. It is offered to be proven, that their Water was ftaved on the Coaft of
Malabar in a Storm, and not by Busking asis libelled. |

11. And to redargue tHe Circumftance libelled, that the Goods were not
right Stowed 5 It’s acknowledged the Ship was fix Months in a Harbour at
Bengall after thelibelled Engagement, and there Loaded and Unloaded; So
that theyhad all opportunity to ftow the Goods as they thought fit, and cer-

tainly
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tainly they were ftowed as fuch Goodsalgiﬁ?ally are, which cannot be preft with:
out Damnage. _

12. That the whole inward Loadning does not amount to a Value beyond
what might be reafonably expeéted from the outward Cargo, ina Trading
Voyage to thefe Places. | - |

And Laflly, That in Jamary preceeding the time of the alledged A&ion,
there was a Proteft taken by the Pannels againft the Governour of Cochin, for
not allowing the Ship Worcefter tobe Re-fitted there, which {he extreamly I;eed-
ed beforefhe could return to Exrope, and fo wasin no capacity, either to Fight
or take a Ship, ("as is libelled) in the Months of Febrzza;y,Marc/Q,.Apiz‘l or f/_ﬁzj
thereafter, and was a Ship fheathed with Lead, and therefore altogether un-
fit for {uch an Acion 5 as alfoa flow Sailer,and has not the leaft Mark of any
Gun-thot upon her. ; .

So that upon the whole Matter; the Qualifications libelled, being fo weak
and conjettural, and the Prefumptions of Innocency, fo firong upon the other
hand; It is confidently expetted, that the Honourable Judge and Lords AL
{eflors will rejet the Lybels, and let the Pannels go free, which they expett

from the Jultice of the Nation, and the Humanity with which they arein ufe to
treat all Strangers. ,

An ANSWER  #0 1he Fifcals Citations :
With the Counter-Citations for the Pay-
nels | ’

HO' the Doctors differ abotit the Force of Prefumptions, and the Effe® of
- Probation ab Indiciis ¢ Argumentis,yet they all agree,that Paralels drawn
from Civil Caufes to criminal Ones, are not univerfally to be admitted. Now

the Fifcal cites L, 3.§. 2. de refbibus, for evincing that Prefumptions, Indicia
& Argumenta, are to be reccived,

This Law is taken out of the fourth Book de Cognitionibns, written by Calli-
JStratus, the which Book only treats of Civil Cafes, as is manifeft from the
Titleofthat Book, difpers'd in the 2 and congefted by Labittus, to whichI
refer.  Wherefore this being a Refcript of the Emperor Hadrian, in a civil
Caufe, can never be applyed in a Criminal One,

The next Citation is, 1. 22. C. ad I.Cor, de falfis, which is a Refcript of the
Emperor Conflantine tothe Governour of Rosme, dhout a forged Writ. ~ Now as
the Law fays, fuch Forgeries canonly be difcoverd by Collation of Writs, Ax-
guments inferr’d from thence and Witnefles 5 And it 5 well known that in our
Law, we have two ways of Improbation, the Dire®t and the Indiret. Now
to apply that tothe Crime of Robbery or Murder, which muft be proven Ligu;-
dilfime, and notby Writs, feemsvery Anomolous. Befides, Crimes according
1o their different Nature, muft be diverfly proven, fome by Ear-witnefles, as
Blafphemy, Herefy, Curfing of Parents, ¢, Others by Eye-witnefles, as Rob-
bery, Murder, &¢. and the Witnefles competent for proving the one Crime,
are not{oin the other. :

- Thethird Citation is out of Antonins Matheus de €riminibus, ad lib. I 4811,
35.C.3. N. 4. The Fifcal citesthe Jatter end of this Section, but omits to fet
down what the Author refers to inthe C. 6. of that Title, the doing whercof
willferveforan Anfwer, The Pofition is, Unus teflis non eff andiendns, at &
argumenta diaconcurrant, andiendns eff.. Now thefe argumenta muft be taken our




of the C. 6. of that Title.  Arguumentuzs nihil eft alind guam ratio que rei dubie fa-
o ﬁdem,@"eﬂ vel neceffarinm vel cm'xtmgemgNece.ﬂzrium,. cHjits co{:ﬁqzteﬂtia necef
Jaria eft, veluti coiviffe car qua peperit, furtum feciffe, qui vem furtivare efferens de-
prebenfus oft, Contingens, cujis confequentia probabilis eft, veluti, cédem feciffe, qui
cruentatus ef.  The neceflary Argument obtains,in Criminal as well as in Civil
Cafes ;. But the contingent one, which the Lawyers calla Prefumption is not
of fuch force ; However, our Author is of Opinion, that Comtingentia Argn-
menta quangpan [ingnla fidews non faciant,plura tamen conjunita crimen ranifefia-
72 poffunt. Rens uno atgue altero exemplo declarabivans, occifus eft calendis Mevius,
T1t1us perempti imimicus fuit,eidem [epins non folurz interminatus, fed & infidiatus
(Ji;‘, cum deprehenderetur iifdem calendis in loca c&dic, cruemtains, cusm gladio cru-
ento, ad menfuran: vulneris fato soro vultn expalluit, interrogatus nibil refpondit,
trepide fugit. Hic fingula quider argumenta infirmiora [unt, univerfa tamen cadis
antorenz 'Titium- evidenter defignans. Simile eft illud, Clodius cun Pompeia,
nudus cum nuda reperti funt in eodem cubili, preieriit id momentum quo turpitudo
perfici potuit.  Fam olineille mulierem deperibat, ad [uprnm per literas follicizave-
rat. Quis dubitet wirnmaque adulterii dawenare ¢ Now there being in the pre-
fent cafe no fuch Prefumptions as thefe are; The Rules laid down by this
LawyerMathens, fhew the Circumnftances lybelled are not relevant.

The fourth Citationis from Gail.l. 2. Obf. 656. N.12. The {etting down
of the Title of the Obfervation, whichis, Fus venandi an fervitus [t realis, wel
perfonalis, and alfo the Apoftile of the §. whichis, i materia decimarnm teftes
fingulares probant, does fhew, that the Matter there Treated is Civil, and not
‘Criminal. And many things are allowed in civil Cafes, which are not in Cri-
minals. A Matheus ad lib. ff. 48.tit. 15. deprobationibus, Cap. 2. Nume. 1. Qui-
cunque tefles in caufis civilibus effe non poffunt, iis nec in Criminalibus teftimonii
dictio eft: at non contra, quicunque in caufis civilibus andinntur, ii etiane in crimi-
nalibis andiendi funt. Graviora enin criminalia judicia civilibus funt, ideoque &
seflinm major deleus adbibendus eff. And the Authorilluftrates this Doérine
by Examples fet down in that Chapter.

What hasbeen faid, will ferve to Anfwer what is cited out of Giurba and
Mafcarduys.

The Citation from Carpzovins’s Criminal Pratticks, @. 123. N. 57. is imper-
fettly excerpted : For I thall give no other Anfwer, than what is in the fame

lace from N. 55.to N.59. Probantur ctiam. Indicia ad Torturam per unicum
efters, in Cafu quo plure Indicia fimml concurrunt, [uper quibus Teftes examinats
diverfirodé deponunty ac unws de uno, alter de alio, tertins etianm de alio reftificatnr
Tuns enine omninm Leflificatio fimul juntta verifimiliter facit de Reo, qui propterea
Jub tovamentis interrogars poreft.  Eifi enim hac de re non omni ex parte Interpp.
conveniant, wec defint qui Affertionem hanc fimpliciter rejiciant, Tefbefque hofce, ut
fngulares conjungendos non cffe antnment, eo quod finguli Teftes handguaquanm fidem
faciant 5 Veriffimum tamen eft, pluves imperfeltas Probationes in canfis Capitalibus
conjungendos effe ad plenane Probationem faciendam, quoad efectum Lorguends -
nod Coermmniter Dd. placuiffe, licet namque unicum udicivme ab uno Tefte proba-
tum, Senriplenam Probationewe & Fidem ad Quaftionens de Reo habendam non
faciat Secus tamen ves fe haber, [ plura indicia concurrant, &~ conjunitine Renms
aggravent, quorive unnmgiodgue per-Leflean fiugulareme probetur. Nawe upa Pre-
Jawsptio aliam adjuvary plurimague Indicia conjuni¥a Fidem faciunt.

QDuod ipfum tamen non aliter accipi velim, quame bifce tribus concitrrentibus.
Primo, ut Tefles fint omuniexceptione majores & ?alonei ac Vit# Probase. " Secundo,
ut depmzant. fgper Ludiciis proximis delio, non etian: Juper valde remotis Indicizs.
Tertio, I”d{fmﬁipﬁ” qiibus Teftes sfti frngulares deponnnt funt plura, & talia qne
reddunt Aninnm Judicis quafe certum quod Rens deliguerit 5 Quornm alterntrnm fF
deficiat, mllum in FJuve babeant Effeuswe. ‘

. The
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The Prelumptions in Swinton's Cafe%ger‘e not in the Izldi&ment, but in the
Probation, and feem to have been VEry pregnant and near, whereas thefa
lybelled againft Gaptain Grees are moft remote, | ~

But to put this matter inits true Light, the Honburgble Judge and Affeffors
are defird to Remember, ThatPrefumptimzs never refpect the Leli&, or the
Corpus Delicti, but the Dfslinquent, and the Perfori ofthe Accufed:  For a5
Menoch. de Prefampt. L. 1. BN T very well fays, Prafismpiio verfatur ciroq
id quod geflum eft, fod ignoratsr qualiter geftams. Now, in the Opinion of al]
Lawyers, Delium deber ¢ff¢ manifefbunm. Julins Claras, Sententiarum 1 b, 5
L. 4. Sciendlnzn eft ansesm quod in emnem Cofum an#giians debey Judex procedere a4
aliguems atfum, 7ife prius illi conflet Delituns ipfuns fuiffe commiflum.  And in that
place, illuftrates this Dodrine by Examples, and the Authority of other
Lawyers, to which I refer.  His Sentiment in the end of that Queftion being,
Et ubi conflet Scelus 1on snterveniffe, filebit Proceffis.

S0 that ubi confhat de delii?p, the Doubt and Controvetfic afifes ahoyt the
Delinquent,fo as it is uncertain who is the perfon Guilty, or the Committer of
this Crime, whether it be Robbery, Pitacy,or Murder. Thofe who admit of
Probationj)er Indicia Argumrenta, diﬁiﬁngui{h thefe into Proximg & Remota,
and to each of them give a different Effet in Law. Carpz. 9. 126. N. 6.

ndicinm defivituy arghmenten delitki perpesrati dersonfirativum, Jeu Indicativnz,
lden, Q. 121. N, 1. Indicia propingia ac certa, guopus unnmynodqne per Je [uffcie
ad Toriuram. Hujus generis Indicia non verifimmilia ac probabilia Jed certa, non
levia aut perfunctoria fed urgentia, non dubia aur €quivoca, qie niltipliciser intep-
pretari quennt,  fed concludentia, & ad DeliGugs interentiy Junt, & Crimin; quaf
inherent, ita ut iss apparentibus, nihil 7ifi Rei Confeffro deeffe zzideatzzr. And N. 14.
& feqq. Ot Indiciun Jewriplene Probationis per fe (oluns Jifficiens & idoneun fit
ad Torturam tria vequiruntur, V. Ut Teflis ille unicus fit omni exceptione major.
2. Ut hic Teftis deponat de alEn tutneediato, qiod. fers intelligitur, S Leftis (ue
affertionis vationens per Jenfuns corporenns vei comveniensers reddat, guod #erzpe ipfe-
met DeliGum ab accufato perpetyars viderit vel. prefens ingerfieris. Quare, [ Tefbss
non de ipfo Crimine deponat, fod de aligno actu ad Delictunr’ proxime accedente,
Indivinm fuffciens non Jacit.  Sicuti wee illins Teftimoninm idoncum ae Jufficiens
eff, qui depanit de Delicto, guod in ocenloy cadir, & rationens reddit de dlzo’ﬁanfu.
3. Ut Teflis verbis - dilueiddss & indubitatis de Crinsine teftificetaur, After'Vthch
our Author gives Examples, and it is to be obferved, That thefe In(oltcﬁmv‘ are
requird in.order to Torture 5, for they are not, in_this Aufhors Opinion,
{ufficient “to Condemn, wnlefs ‘they be Certiffizsa, Dndubizatiffima, & Litce
Meridiana Clariora, in which Cafe they have the Effect of a compleat Prohg.
tion. . '

The Indicia Rewsota, which are alfo term’d, Duzbitata, Semiplena, gie rem
veram effe arguint, non ﬁfiz‘per ﬁ‘d pleruﬁzqzte .zf_a‘lztil_w, ?md{:" etiane ﬂd?z‘dz‘cuniur
Jimpliciter certa Indicia, fed verifimilta & probabilia, Jet veluti certa I;z_olz‘(.’rm. And
thefe Cumulatively and in great number concurring, may bring aPerfon to -
Torture, but neverto Condemnation, . R |

Now, by applying this general Dolrine to the Ind1&tﬁe{1“t,' vl_t;ISfjili‘iS‘ I;{-
coutraverft that the Delictun: it {elf, cannot, be proven per Indicia & P;fg[zt/}zptz:
ores: And astothe Pannels, tho'a Delic wete proven per Teftes “omni
exceptione majores, yet it will appear, That t‘hé Cir‘c‘umﬁanci:sly'bc?lfed,‘_ do 1’101:
deferve the Name ‘of Indicia 5 and tho they fhiould be attow’d that Conipella-
tion, yet they are, Rermotilfima, and by confequence, can*have fio Effect as'ta
Condemnation, e i« 0l ! , 'y

As to the Additional Coteltifion, that the Ship and ‘Cargo fhould be
Efcheated, the Fifcal cites awrong place, and fuppofes the cafe to be what
itis not : But feing he values Mr. Molleys Authority fo much, his Opmu;n
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in this matter, as expreft in the fame Treatife, C. 4 §: 21, 22. is thus, By
the Law Marize, if Goods are taken by a Pirate, and afterwards the Pirate
 attacks another Ship, but inthe attempt is conquered; the Prize becomes
abfolutely the Captors, faving the account to be rendered to the Admirals
and it is accounted in Law a juft Caption of whatfoever may be got or taken
from fuch Beafts of prey, be the fame in their own or in their Succeflors Pof-
feffion. But thenan account ought to be rendered to the Admiral, who may
(if they happen to be the Goeds of the Fellow Subje&t ofthe Captors, or of
Nations in Amity with his own Soveraign ) make Reftitution to the owner,
the Coftes and Charges, and what other things in Equity fhall be decreed to the
Captor, firlt confidered and deducted. ’ |

*§. 22. By the Statute 27. Edward 3.Cap. 13. Ifa Merchant lofe his Goods at
Sea, by Piracy or Tempeft (‘notbeing Wrackt) and they afterwards come to
Land, if he can make Proof they are his Goods, they fhall be reftored to him
in places Guildable by the Kings Officers, and fix Men of the Countrey.

This Lavvs hatha very near Relation vvith that of the Romans, called de
Ufucapione, orthe Atinian Lavvs for Atinius enadied, That the Plea of Prefcrip-
tion or long Pofleffion, fhould not avail in things that had been frollen, but
the Interelt that the right Ovvners had, fhould remain perpetual :  The Words
of the Lavv arcthefe, Quod furreptuueeft, ejus rei Alterna anckoritas effer. Where
by duForitas is meaned Fus Doninit.

CU RIA }USTI CIARIA Supreme Chrie Admi:
ralitatis tenta in Pretorio, vel #nova Domo Selfionis burgi de Edinburgo, decizo
tertio die Menfis Martii 1705.per Judicem dide Curie, & per honoratilfimos viros
Joannem Comiterns de Loudoun, Joannem Dominum de Beilhaven, Dominos

- Robertum Dundafs de Arneftoun, Joannem Home de Blackadder, ¢ Joan-

" nem Cockburn de Ormiftoun Affeffores. ;
| Curia Legitimé Affirmata.

- Intran.
Captain Thomas Green Comtander of the Ship called the Worcefler, now in
Bruntifland Harbour. '

Captain Jobn Madder Chicf-mate of the faid Ship.

Fobwn Reynolds Second-mate of the faid Ship.

Thomas Linfleed Afliftant to the deceaft Supercarge of the faid Ship.

Fames Burn Boat{wain of the faid Ship.

Fames Simpfor Gunner.

Andrew Robertfon Gunners-mate.

Fobn Bruckly Seaman. .
George Kitchen Seaman.

Henry Keigle Carpenter of the faid Ship.

George Haines Steward of the faid Ship.

Sammel Wilcocks Chyrurgeon's Mate,

George Glern Seaman.

Alexander Taylor Seaman.
And Jobn Bannantyne Scaman in the faid Ship.
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Allof them indi&ed and accafed at the Inftance of Mr. Aiexdméer B Pro-
curator-fifcal to the High Court of Admirality,for the Ctimes of Piréfiﬂﬁoéﬁi
vieand Murder, in manner ment}one;d in the two feveral Indi¢tments raifed a<
gainft them thereanent, before infert in theCourt holden the fifth of March in-
ftant.

PURSUERS. Procurators in DEFENCE,

Mr. Alexander Higgins Procurator-fifcal.  Sir David Thoirs.
Sir Fames Stuart Her Majefties Advocat. Sir Walter Pringle.
Sir  David Dalrjmeple and Mr. William ~ Mr. David Forbes .

€ armichael Her Majefties Solicitors. Mr. George Alexander.
Sir Patrick Homie. , Mr. Jobn Elphinfton.
Sir Gilbert Eliot. : : Mr. Jobhn Spotfwood.
Mr. Alexander Mackleod. Advocats.
Mr. Francis Grant.

Advocats.

The Libels and Informations for both Parties being read over in prefence of
the faid Judge and Afleflors, and in prefence of the Pannelsand Affizers.

The Judge and Afleffors having advifed both the Inditments purfued by
Mr. Alexander Higgins Procurator-filcal of the High Court of Admirality, a-
gainft Captain Thomas Green, and the haill Pannels in both Indi&ments, with
the forgoinyg Debate thereupon 5 They find, that Keigle and the other Pannels
in the firlt indi¢tment cannot be delayed in their Tryal, on pretence, that Cap-~
tain Green as their Commander ought to befirlt difcult; And therefore repell
the firlt dilatory Defeace :  And find, that Reynolds being lybelled againtt as
Jocius griminis, and there being noSpeciality or particular Ground of Exculpa-
tion provoned, why he fhould be previoufly tryed, therefore repell the fecond
dilatory Defence proponed for Captain . Greer and thefe in the Indi¢tment
withhim, andrepell the Objeltion againft the generality of the IndiGment, in
regard of the Nature ofthe Crimes : ~ And find the Crimes of Piracy, or Rob-
bery or Murder, as libelled, being proven by clear and plain Evidence, relevant
to infer the pains of Death, and Confifcation of Moveables, refervingtheCon-
fideration of the additional Conclufion of the Libels until the Verdi& of the
Affize be returned; and repell the other Defences proponed for the Pannels,

and remit the whole to the knowledge of an Aflize.
1 ROT. FORBES 1. P. A.

The Judge of the High Court of Admirality and Affeflors continue the Dyet
at thefaid Mr. Alexander Higgins's inftance, againft the forefaid haill Pannels
till to Morrow, being the Fourteenth inftant, at eighta Clock in the Morning,
And Ordains the Affizers and Witnefles to attend then, ilk perfon under the

.pain of 200 Merks,- and the Pannels to be carried back to Prifon. :

K Ct/ﬁd

P




(38)

\CURIA FUSTICIARIA Supreme (uric

Admwrivalitatis tenta in Pretorio vel nova Domo  Seffionis Burgi de Edinburgo,
decimo quarto die. Menfis Martii 1705. per Judicen dicte Curie, & per Homo-
rati[[1mos vires Joannem Comstens de Loudoun, Joannem Dominnme de Beil-
haven, Dominos Robertum Dundafs de Arniftoun, Joannem Home de Black-
adder, & Joannem Cockburn de Ormiftoun Affeffores. A ;
Curia Legitime Affirmas4.

Intran. ' !
Captain Thonas Greer Commander of the Ship called the Worceffer, now in

Bruntifland Harbour. :
Captain Joh» Madder Chief-mate of the faid Ship.
Fobn Reynolds {econd Mate of the faid Ship. : ;
Thomas Linfteed Afliftant to the deceaft Supercargo of the faid Ship, @
Fames Burn Boatfwainof the faid Ship. ‘ ;
FJames Simpfor Gunner. s
; Andrew Robertfon Gunners-mate.
“Jobn Bruckly Seaman.
George Kitcher Scaman. '
Henry Keigle Carpenter of the faid Ship.
George Huaines Steward ofthe faid Ship.
Sansmel Wilcocks Chyrurgeons-mate.
George GlenSeaman. : :
" Alexander Taylor Seaman, and
“Jobn Bannantize Seaman in the faid Ship.

S
Ly 3
21

PURSUERS. " " Procurators in DEFENCE.

Mr. Alexander Higging Procurator-fifcal. 'Sir David Thoirs.
1 . Sir Fames Stuart Her Majefties Advocat. — Sir Walier Pringle.
| ~ Sir David Dalrymple and Mr. Willtawe  Mr. David Forbes.

-+ Carmichael Her Majefties Solicitors. Mr. George Alexander.
| Sir Patrick Howse. Mr. Fobn Elphinfion.
Sir Gilbert Eliot. Mr. Fohn Spotfwood.
Mr. Alexarnder Muckleod. Advocats,
1 M. Francis Grant. Advocats.

Aﬁze. .

Archibald Drusmmond Skipper in Leith. Fames Marjoribanks Merchant in E-
v+ Jobn Findlayfon Skipper in Borrofloun- = dinburgh. -
nefs. ' Edward Marjoribanks of Halyards,
Mark Stark Skipper there. Sit Fames Fleeming of Rathobyres.
James Jamifon Skipper in Queensferry.  Fames Gordon Senior, and
Jobn Mathie Skipper in Preffounpans. Robert Forreft Merchants in Ediub,
2 Robert Innes.
: Robert Walwood.
Willian Blackwood.
George Clark and
. Willian Neilfon Metchants in Ediﬂbﬂrglv.Th |
ek o 10 ¢

P




(39)

The Aflize lawfully Sworn, and 1o Objedion of the Law vi-np the con<

trary. ,

Mr: Alexander Higgins the pz,;ﬁ% for |
Probation, adduced the Witnefes 4
Deponing, viz, |

g Ompeated dutonio Fordinands Cooks Mate ‘of th
C which was Commanded by Captain Thomas G
Years or thereby, unmarried ; with CaptainGs
Dundee, Sworn Interpreter: - And the {aid Anzonio EopJiyy,
Sworn, purged of partial Counfel, Examined and Intefrosa
or Indi¢tments, And being Tnterrogat ifhe Believed in ¢
a Chriftian, = Depones, That he believes i GOD," an¢
Ghriftian Parents, and is a Chriftian himfelf. And

ter

» but believes it was abott two Yeéars and 4 half filee, ‘and
-went in the faid Sloop from Callicoiloan to Keilon fromir thence to Cocheesre, and
from Cocheere to Callecnt, and from that to Lillicherry's: And Depones, ~that
apon the Coaft of Malabar thereafter e did §

v e¢ ‘an Ingagement betwixt
the faid Sloop, the Ship the Worcefter, and another Ship failed by white Men,
{peaking Englifh, and the faid Ship did bear Englifs Collours, And being
{nterrogat by the Pannels, what were the Collours the faid Ship did bear,
Depones, that they were of White, Red and Black like to thefe thatthe faid
Captain Greer’s Ship did bear 5 And that firlt the faid Captain Green, the
Merchant, and Mr. Loveday went Aboard the faid Strangers Ship, and ftayed
Jor about the fpace of a Glafs, and thep retutned Aboard the Worcefter, and
then did Man the Sloop of the faid Ship the Worcefler with about twentyMen,
whereof were Captain Greer himfelf, Mr. Loveday, and the Supetcargo, the
‘Carpenter and Gunner, and that the Gunners Name was Famses Simpfon, whom
the Deponent knows and points to at the Bars - And that there wete four
Guns and two Patteraroes Aboard the faid Sloop; and thereafiar Captain
Madder came Aboard of the Sloop, and that they did Ingage the faid other
Ship for the fieft and fecond days, and upon the thitd day the f{aid Ship was
Boarded by thofe in the Sloop, who when they came Aboard,did take up thofe
of the Crew of the faid Ship from under Deck, Killed them with Hatchetts,
and threw them over Board :  And that Captain Greew, Captain Muadder, and
Jawses Simpfon the Gunner were three of thefe whowent Aboard and Killed the
Men.. And Depones, that the Ship the Worcefter came up during the faid In-
gagement, and did Fire at the f{aid Ship, but thefe in the Woreefter did not
Board her: And the Deponent believes that the Men - who were Killed and
thrown over Board as faid is were about Teg in Number 5 and Depones, that
there were but few Goods Aboard the faid taken Ship, which were earried
~Aboard the Worcefler, and amongft the reft he minds of fome Ching Root, and
Depones, that the faid Ship which was taken, was Sailed by fome of the Crew
of the Worceffer, and carried to Callicoiloan, and there Sold, and that the faid
Ship-was not tyed with a Tow ‘fo the Ship Woreefter 3 - And the DPeponent
: K ;3 knows
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tnows not what Men were Killed Aboard the Sloop or Worceffer, or if any were
Killed, but the Deponent himfelf was Wounded in the Arm, and which
Wound he now fhows to the view ofall.  Depones, thatCaptain Madder-told
the Deponent, that if ever he did tell any Perfon, cither white or black of
the faid Ingagement, that he the faid Captain would Kill . the Deponent,
“nd heave him over Board. Depones, that the Upper-coat which the Depo-
nent prefently,WE:ars was found Aboard ofthe faid taken Shir, and which the
Deponent has kept fince that time. Depornes, that during the faid Tngagement,
Haines, Bannantyne, Bruckly, Wilcocks, Burn, Robertfon, Gleny and Taylor,
cight of the Pannels were Aboard the Ship ‘the Worceﬂer, and that Keigle,
Kitchen, and Linfteed were Aboard the Sloop with Captain Green, Madder
and Simpfon s and believesthat Reyrolds was th_en athore at Callicoiloarn 5 and
Depones that the faid Ship was Sold to a King in Malabar, and that theMan
who Bought the faid Ship bears 2 Malabar Name, whofe Setvant is called
Coge Commodo 5 And Depones, that the faid Ingagement hapned between
Tillicherry and Callecut, upon the Coalt of Malabar. And Depones,” That he
cannot pofitively gell how many Guns the taken Ship did bear, but thinks they
were about twenty, {mall and great. ~And the Deponent believes that the In-
gagement hapned about 2 Monethiafter the Deponent went Aboard of Captain
Green’s Slogp, and cannot be pofitive:when the Ship the Worcefler did Ingage
the faid taken Ship, whether firlt, fecond, or third day. . Depones, that ‘the
TIngagement was by way of 2 running Fight.  Depones, that he knowsnot who
did Sail in the faid taken Ship to Callicoiloan. . Caufa Scientia, the Deponent
was Aboard the faid Sloop during the time of the faid. Ingagement, and
faw and heardas he has,deponed 5 - and. this is the Truthashefhall anfwer
to GOD. . Depones, he can Write after the Malabar Charatter & And' this
Depofition is alfo figned by the faid Captain George Yeaman the Sworn Inter-
reter. 'y
i Antonio Ferdinando.
Geo. Yeaman.

ROT. FORBES.

Ompeared Charles May Chyrurgeon of the Ship the Worcefter, Comman-

ded by Captain Green, Aged twenty fix Years or thereby, Unmarried,

_ who being folemnly Sworn, purged of partial Counfel, Examined and
Interrogat upon the Libel, Depones, That he was Aboard of Captain Greens
Ship the Worcefter, and went from England with her, That when the faid Ship
went to the Coaft of Malabar, the Deponent was fet afhorcat the Iheck which
is the Landing Place, and from thence went up fome Miles to Callicoiloan s
and fometime thereafter about a Fourthnight, the Deponent did hear the
Fireing of Guns as at Sea, and did meet with Coge Comemeodo, who was Merchant
to the faid Ship, and Bought fome things from them, with Francifo de Olivera
the Linguifter of the faid Ship, whohad come that day from the Ibeck, and
that the Deponent asked him what meant the Shooting, and that the faid
Coge Commodo and Francifco deOlivera anfwered the Deponent, That the Worce-
{ter had gone out and was Fighting at Sea with another Ship. And Df;lwuer', That
the next Morning the Deponent came to the Shore where he did fee the Ship
the Worceffer riding in her Birth, that is much about the fame place where
the had lyen before, and that the faid place was about four Miles from the
Shore. Depones, That there was then another Veflel riding with the Worcefter
at her Stern. Depores, That about fome time thereafter,in the fame Moring,
the Deponent did fee the Long Boat of the Worcefter coming to the Shore in 2
great hafte, and that when the Boat Landed, - the Deponent asked the lvllf:n
what
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what was the matter that brought them afhore, it not being ordinar for Boats
to come over the Bar, Dy reafon of a great Sea; And the Men anfwered
That Captain Madder had fent them afhore for g Pinguerta ( which is the
Name of a certain kind of Boat) with Water, becaufe they had fpilt and
fraved all their Water Aboard, and that they had becrr Buskine all Nicht
which the Deponent underftood, meant that they had been at fore L;ab’gur?
and Eatigue, as if their Ship h:§1d been dr‘ivep from her Anchor, and bea’rin;r
up again. Depones, That he did not {peak at that time with the Men in rela.
tion to any Fight, but that the faid Med told him they had brought a Ship
inwith them, and that the Deponent made no ftay at the Shore, but returned
immediatly to Callicoiloan where his Patients were. Depones, That five or fix
days thereafter, the Deponent went Aboatd the W‘orcqﬁljzf for fome Medicines
which he wanted for the ufe of his Patients, 4nd that when he came Aboard,
the Deponent faw " the Deck of the Worcefler Lumbered with Goods, and five
or fix Chefts alfo, and fome Balls of Goods: And that the Deponent did then
fay to Mr, Madder, Seignior, What have you got there, you are full of Bufi:
nefs: And that Mr. Madder did then Curfe him, and bid him go mind his
Plaifter Box. And Depones, That the Deponent was afterwards informed that
the Ship whichwas riding at Stern of the Worcefter, was Sold to Coge Commrodo
the Ships Merchant at Keilon River, and the {aid Ship was brought there by
a part of the Worceflers Crew; who immediately left her, fo foon as they
had brought her to an Aachor, or otherways fixed her. Depores, That the
Linguifter likeways told the Deponent, ~That Coge Commodo complained he
had bought the Ship too Dear, and that he faid he had bought one the Year
before Cheaper, tho four times the Value. Depones, That fome tithe thereaftor
the Sloop came down the Coaft, and that Axtonio Ferdinands was fent athore
to the Deponent at the Jbeck, and that the faid Antonio Ferdinands the Blick
was Wounded inthe Arm, and that the Deponent did take off the dreffing of
the {aid Wound, and found it to be a Fra&ure, and that it lookt as if the
Wound had been occafioned by a Gun Shot, and that the Deponent dsked
the {aid Awtonio Ferdinando the Black, who had dreffed the Wound, or fet
his Arm, and that the {aid Black did tell the Deponent, that he was fet afhore
at Cocheene, and there drefled bya Dutch Chyrdrgeon. And Depores, That
fometime thereafter, he went Aboard the Worcefter, and called for the faid
Black, and any other Perfons that were I, and there came to him to his
Che{f, Duncan Mackay, and another which the Deponent thinks was Edward
Cumming,: but cannot be pofitive, and that thefe Perfons were alo Wounded,
and that the faid Black waslikewife there. And Depones, That hedid ask his

-{aid Patients how they came by theif Wounds,and that Mr.Mudder hearing the
Deponent ask Queftions, he came to the Deponent, and bid him ask no
Queftions, and likeways difcharged the Patients to anfwer the Deponent any
Queftions upon their Peril: And the Deponent then faid to Mr. Madder that he
had noCommand over him; and that Mr. Madder anfwered that he would goto
one whohad Command over the Deporient 5 And that the faid Madder went
upaccordingly, and thereafter returned and ordered the Deponent immediatly
athore, and the Deponent was accordingly carried athore in the Pinguetta that
was lyinig by the Ships fide. Depones, that all this wisich thedeponent has be-
fore deponed upon, did fall-out about the Months of Famnary or February 1703
Years:  Depornes, that while theShip the Worcefter was going up the Coaft of
Malabar, Mr. Linfleed onc.of the. Crew wasJeft at Keilon, which was near
feven Leagues, or about twenty one Miles from Callicoiloar, and that tbe faid
Linfleed wasleft there with one Mr. Hammiond, to take cate of fome part of
the Cargo which wasto be put aboard of the Ship. Degasses, that he did not
fec the faid Mr. Linfleed at Keilon,, but only heard that he was left there, and

F L remained
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s as the Deponent heard till the Ship came back. ~ And depores,
;i?f:xﬁeed (ﬁlgzi?ng e oh Fhe Deponent heard was before the Ship came back,
as he has already deponed 5 And depones, that thercafter during the Voyage
te never heard the Crew, or any of them talk oftheir taking a Ship : Deposes,
that whilft the Deponent heard the faid fhooting, Mr. Loveday and Mr. Oslay
were athore at Callicoiloans and Depones, that:when the . Worcefter failed from
England, the Crew was about 35 0rgé in Number. Depones, that while the
De‘poneﬁt was abeard, the Ship went no further upthan Callecus; and depones
that the Reafon how he knows Mr. Hammond and Mr. Linf} ¢ed victe afhore at
Feilon was, that he heard theSupercargo. defire the faid perfons to goafhore and

take care of fome part .of the Cargo: and depores, that he was but two or

s aboard after he heard the. Supercargo give the faid Order, and
}lalsveenlgf S;e faid two perfons Ha;xmoq’;} and Linfleed go afhore. “ And depones
that it was in the Ship the Waorcefter's going up the Coaft of Malabar that the
Deponent heard the fhooting. Depozes, that upon that Coaft the Ship fprung
a Lake,& did fromthence fail to Bengal,in order to’have thg’fgmg helped; And
depores that he knows not how many Leagues there was betwixt  the place
where the Lake {prung & Bengal,but that 1t was about 5 Weeks failing:Depores,
that he knows not theReafonwhy the Ship was not brought in to fome placeon
the Coaft of Malibar for being re-fitted 5 Depones, that when the Deponent
came aboard from Callicoiloan, and that  the Ship weighed Anchor,. and fail-
ed to Cocheene, and from that to Callecut,” and. thereafter came” back the fame
way: Depones, that there were fome Goods put aboard the Ship from Calle-
cut, but none at Cocheene as thg Deponent remembers, And further depones,
that when the Deponent returned, be found_Mr: Hammond and Mr. Linfleed a-
thore at Keilon. Canfu fcientic patet : And this is the Truth as he fhall anfwer to
GOD- . . 3 4 .
A Charles May.
ROBERT FORBES:

Ompeared-Antonio Francifco Servant to Captain Themas Grée‘f‘z Commander
G of the Ship the Worcefler, aged 22 Years of thereby, unmarried; with
Captain George Yeaman Merchantin Dundee his InFerpreter, and the faid
Antonio Francifeo being {olemnly Sworn, purged of partial Counfel, Exarined
and interrogat upon the Libel purfued by theProcurator-fifcal againft the faid
Captain Green, and the othet Pannels, = Depones, That the Deponent believes
there is 2 GOD, and his Miftrefs at Pegr.caufed Baptize him a Chriftian, and
he ownsthe Chriftian Religion, and he came to the Service of Captain Grees
at Delagoa. Depones, That upon the Coalt of Malabar,while the Deponent was

"+ aboard of the Worceffer, heheard fomefhooting of Guns fromaboard the Wop-

cefler, to the Number of fix or thereby, and that the Deponent in the meap
time was chained and, nailed to the Floor of the Fore-Caftle, in thefaid Ship,
and he heard no fhooting from any other Ship. = Depores, thattwodaysafier
the Deponent heard the faid thooting, he faw fome Goods brought aboard the
faid Ship the Worcefler, and which Antonio Ferdinando the other Black told the
Deponent, were brought from another Ship which theyhad taken ; And like-
wife the {aid Black told the Deponent, that-at the fame time Captain Madder
had given fome Rack, id ¢ Brandy totheMen, and at the fame time; the o-
ther Black told the Deponent likelays, that ‘there were Ten men of the Crew
of the taken Ship’ killed when fhe was taken, and that the faid Black did let
the Deponent :{ec a Plaifter_on his Arm, upon which he faid he had got a
Wound by a Shot while in the Sloop taking the other Ship, and thathe told

the deponent that the faid Ship was taken by the Sloop belonging to the Wor-

cefter,
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cefler, and that the Deponent neither hea%d)of, nor did. fee an
men. Depores, that he does not know where they-were
heard the fhooting, but he was told by the other Black, thatthey w
ing to Callicoiloar, and the faid other Black did forbid the Deporent totell
any perfon whatfomever of the f{aid Engagement’s and the Deponent does
mot remember how long it is fince he heard the faid fhooting of - Guiis: . And
depones, that Antonio Ferdinando the other Black told the Deponent all thefe
Matters upon the Coaft of Malabar, and that the faid Antorio came aboard the
Ship the Worcefler when they were going to Bergal. And depones, that while
he was chained to the Fore-caftle he knows not who were aboard, or who
were afhore, and that he was o chained for the {pace of two ‘Months and
that he was fo chained to the Fore-caftle about'ten days beforé he heard \the
faid fhooting; Caufa fientia pater: Depones he cannot write, This Oatly figned
by the faid Captain George Yeanian the Deponents Interpreter., : ‘
. . George' Veansin,
ROBERY FORBES:,

Ompeared Fames Wilkie Taylor Burges of Edinburgh, aged twenty five
Yearsor thereby, Married, who being folemnly {worn,’ purged of par-
tial Counfel; Examined and Interrogat upon the Libel purfued by -the

Procurator-fifcal againfk Captain'Greex and the other Pannels,  Depones,” That
in Ofober1aft, after Captain Greer's Ship was brotight  in'te Bruntifland, the
Deponent went over to Bruntifland with his Mother, with a defign to’lears of
{ome News, or to get fome notice of a Brother of his, Andrew Wilkie; wwhohad -
gone alongft with Captain Drummond to the Eaft-Indies, Depones, that after
the Deponent and his Mcther came to Brusntifland, they went to Mrs. Seror's
Houfe, where the deponent fell in company with George Haines, whom the de-
ponent prefently points in the Pannel, and after fome difcourfe, the deponent -
asked the faid George Haines, whether or not in his Voyage he had not feen
Captain Drizmond? . At which the {aid Haines fell in a Paffion, and {aid,
Doamn e, what have 1 to do with  aptain Drammond. Depores, that the Depo-
nent {eing Haizes in fucha bad Humour, forbore for fome time to {; peak about
his Brother or Captain Drumniond, but after that they had taken fome Cups a-
bout, and that the Deponent thought Huizes in a better Mood, the Deponent
asked thefaid Hdines, if he had not heard of, or feen any Seots Ship coming to
ot from the Eaft-Lndies Depones, That Haines then {aid, that while their Ship
wasupon the Coaft of NMalabar | where they had taken in a Black, whow Haines
pointed to, and had bybin at the time) a Dufch Ship z'nfb?"m’ed thers, that one
Caprain Drummond, commanding aScots Ship was turned met, and. that therey-
pon they mansed their Sloop, and made thersfelves ready, - in cafe they fhould have
been atticyi’d. But Haines added, that they did not foe the Jaid Captain Drum-
mond. - Depones, that the faid Haimes did likeways fay, That be bad in his
Cuftody at the time the Ship the Worcelter was feized in the Road of Leith, thar
whith be woild wot bave fallen.in the Seizers Hands for twice the value of the Ship.
And d:epoﬂey, that the faid Hames likeways added, that he threw it over-board
after the Ship was ferzed, {aying, Let them feck it now in the Bottow of the Sea.
Depores, thatwhile the Deponent was difcourfing with the faid  Haines
about the worth of the Ship, = the faid Humes faid to the Lepo-
nent, . that it would not be found to be fo rich. as it was expeded
but that there was ftill in'the Ship that which would never be found by the
Seizers, utilefs they pulled her Board from Board, and that the faid Haires faid
heknew very well where that thing lay. Depoes, that his Mother, having
gone to the other Room to Mrs. Seron the Mrs. of the Houfe, defired the faid
Mis. Setor to inquire of Huaines concerning her Son the deponents Brothm;i
La an
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and that Mrs. Sezon faid, that Haines was a Suiterof Aune Seton het Daughter,
who would be more proper to inquire that of Haines, and that the next Mor..
ning Anne Seton declared in prefence of Kenneth Mackenzie, that Haines had
faid to her, he found they bad a defign to pzmzp.bim', but that they [bould not be the
wifer of hims, tho what he had faid, he bad Jaid, but would fay nomore at that
time. Canfa fcientie patet. And this1s the Truth as he fhall anfwerto God. |
‘ Fames Wilkie,
ROBERT FORBES.

~Ompeared Kenneth MackenzieIndweller in Cannongate, aged twenty {even

~, Years, or thereby, Married, who being {olemnly Sworn, purged of par-
tial Counfel, examined and interrogat u fupra, Depones, that in the
Month of OFaber 1aft, when the Ship the Worcefter was lying in Bruntifland
Harbour, the Deponent was in Widow.Sttons Houfe with George Haizes,
( whom he now points to in the Pannel ) and Fames Wilkie, and heard the
faid Fames Wilkie ask the faid Haines about Captain Thomas Drummond’s Ship,
at which the faid Haines fell in a Paffion, but the Deponent going out of the
Room, heard no more what paft 3 And depones, thatthe fameNight, the De-
ponent heard Mrs. Wilkie intreat the {aid Widow Sefor to endeavour to get
an Account, from any of Captain Green's Crew, of her Son, who had gone
Dotor aboard of the faid Captain DrummondsShip; and having returned next
morning, the deponent heard Awne Setor Daughter to the faid Widow Ses-
ton tell, that Hanes had faid toher, that they had a defign to Pump him, but
~what he had faid, he had faid; and that hethe faid Haines told the {aid Axsye
Sezor when askt by her, why he fell in a Paflionat the mentioning of Captain
Drummond, that he anfwered, that he knew more of ghe faid Captain
Drummond than he would tell. Canfe [cientie patet. And this is the Truth as pe

fhall anfwer to GOD.
Kenneth Mackenzie,

ROBERT FORGES.

Ompeared WilliamWiood one of the Gunners of Her Majefties Artilery,aged
C Fifty three Yearsor thereby, Married, who being {olemnly Sworn,purged
of partial Counfe], Examined and Interrogat. u fupra, Depones, that
the Deponent was in Company with George Haines at Bruntifland, and that
one Jobn Henderfor Writer in Edinburgh was likeways piefent : Depones, that
the {aid George Haines and the reft in Company with the Deponent, having
drunk pretty warmly,the faid George Haines fell in 2 melancholy Fitt,and Fobs
Henderfon having asked the Reafon, the faid Haines expreft himfelf thus. I
is a wonder that fincewe did not fink at Sea, that God does not make the Ground
open and fwallow ns up when we are come afbore,  for the Wickedne[s that has bees
committed during this laft Voyage on board of thas oldBitch Befs,pointing to Cap-
tain Green’s Ship 5 And Depones, that thereafter he went a walking with the
{aid George Haines in the Links of Bruntifland, and the Deponent happening to
tell the faid Haires, that Captain Madders Uncle was burnt in Oyl for attemp-
ting to burn the Dutch Shipsat Amfterdam 1 the faid George Haines did thereu-
pon tell theDeponent, That if what Captain Madder bad done during this laft Voy-
age were as well known, he deferved as much as his. Uncle had met with., Canfa [cien-
tix pater- And this is the Truth as he fhall anfwer to God. ]
William Wood.

' ROBERT FORBES.
Com-

-
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Ompeared Fobn Henderfor Writer in Ediuburgh, aged twenty Years or
C thereby, unmarried, who keing folemnly Sworn, purged of partial
Counfel, Examined and Interrogat us Jupra, Depones conformis precedents,

viz. William Wood, in oninibus, except as to what happened betwixt the faic’?
William Wood and George Haines in the Links of Bruntifland, in relation to

Captain Madder and his Uncle. Canfa feientis paret :  And this is the Truth
as he fhall anfwer to God. obn Henderfon,

ROBERT FORBES

COmpeared Anne Seton Indwellet in Bruntifland, aged 19 Years of thereby,

-~ unmarried 5 who being folemnly Sworn, purged of partial Counfe], Exa-
mined and Interrogat ut fupra, Depones, that the was prefent with George
Haines one of Captain Green's Crew, ( whom fhe points at the Barr ) in Brusng-
ifland at the time when Mrs. Wilkie and her Son vvere there, that Mrs. Wilkie
defired the Deponent to endeavour to learn if George Haines knevv any thing
of Captain Drummond) becaufe thg faid Mrs. Wilkie had a Son that went along
vvith him.  Depores, that the the Deponent did accordingly inquire at Haines,
but he denyed that ever he faw the faid Ship, or knew any thingof her. De-
pones, that the vvas likewife prefent vvith George Haines, vvhen Willi sz Wood
one of Her Majefties Artillery, and FJobn Henderfor vvere in Company vvith
him, and that at that time; George Hairzes in a melancholy Fitt expreft himfelf
thus : Ir'sa wonder, that fince we did not fink at Sea, that we are not Jwallowed,
upwith the Ground afbore, for the Sins committed on Board of Captain Green's
Ship. . And depones, that he likevvays added, during the laf? Veyage 5 And
depones, that aines faid to the Beponent. That he kuew muore of Captain Drum-
mond than what he would. exprefs at that time. Depones, that the faid
George Haines told the Deponent, that when the Ship was feized in Leith
Road, be had aboard with him that which he would not bave bad to falk
in the Seizers Fands for twice the value of the Ship, but that ke threw the
Jame over-board. Depones, that the never talked vvith Haines about an old
Svvect-heart that the had aboard of Captain Drummonds Ship, nor did the
1aid Haines {ay to the Depouent, that fbe would never Jee hin again.  And de ones,
that the never heard Haimes{ay, that there was yet aboard of the Jaid Ship what
would not be fonnd unlefs fhe were pulled Board from Board. And depones, that
when the Deponent was inquiring of Haiwes about Mrs. Wilkies Sop, that he
Haid, that fhe defigned to Pump bine as Mir. Mackenzie had done before.  Canfy Jei-
entie patct. And this is the Truth as the fhall anfwer to God.

_ Ann Seton.
ROBERT FORBES.

COmpeared Captain Jobu Brown Skipper in Leith, aged 40 Yearsor there-
by, matried, who being folemnly Sworn,purged of partial Counfel, Exa-
mined and Interrogat st fispra, Depones, That he went aboard the Ship the
Worcefter when the Goods were unloaded, by Order of the Lords of the Com-
mittee of Privy Council, and faw the Hatches which wete faft and {ealed,ope-
ned. Depores, that on the Larboard-fide of the Ship the Goods were much
damnaged, and that few or none of the packt Goods were Numbered or Mark-
ed, vvhichis cuftomary, and the deponent himfelf never received any Goods
but vvhat wereMarked, thathe might know to vvhom they belonged. De-
pones, that the Goods aboard the faid Ship vvere regularly enough flowed.
And being interrogat for the Pannels, whether-or not it be cuftomary that
Goods be Marked or Numbered where there isa Supercargo aboard. Depones,
that itis alvvays cuftomary, vvhether they belong to Ten, or one Man.bA_nd:
: M cing
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being interrogat for the Pannels, vvhether or not the Reafon vvhy theGoods
vvanted Mark or Numbet might be, becaufe that the Goods vvere much dam-
naged, and the Pepper fpoilt and heated.  Depones, that vvhere the Goods
or Pepper vvas fpoiled, the Balls vvere all rotten to pieces, but vvhere ghe
Pepper and other Goods vvere intire, there vvere Balls and Packs vvhich
vvanted both Numbers and Marks ¢ And being likevvife interrogat by the
Pannels, vvhether or not there yvere fome Packs and Balls thathad a com-
mon Ship Mark, and fome vvho had only the Veftige thereof, being near
vyornout. Depores, that there vvere great many vvhohad a common Mark,
and that it vvas plain and obvious; and that there vvere others vvho had no
Mark atall, andthat the moft part vvanted Marks altogether, and that there
vveretvvo or three Balls vvho had the Veftigeof a Mark. € aufa fcientie : The
Deponent Witnefled the unloading of the faid Ship, at the defire of the Lords ,
of the Committee of Privy Council, and faw and knows as he bas deponed.

And this isthe Truth as he fhallanfwer to God.
Fo.  Brown.

ROBERT FORBES. -

¢~Ompearcd drchibald Hodge Skipper in Leith, aged 40 Yearts or thereby,
' C married; who being folemnly Sworn, purged of partial Counfel, Exa-
mined and Interrogat we fupra, Depones, that he was aboard of the
Ship the Worcefter in Bruntifland Harbour when the Committee of Privy Coun-
cil came to Rummadge her, and faw Goods unloaded from aboard. Depones,
that the moft part of the Goods wanted both Number and Marks,- which is
noways common or regular in any Ship that ever the Deponent has feen 5 But
the' Deponent did never fece any Edft-India Ship unloaded before, Caxfe
[feientie patet. And thisis the Truth as he fhall anfwer to GOD.
‘ ' Aprchibald Hodge.
ROBERT FORBES.

~Ompered Jobn Glen Goldfmith, Indweller; in Leirh, aged 43 Years ot
thereby,married, who being folemnly Sworn, purged of partial Counfel,
Examined and Interrogat # fupra, Depones, That the fecond day after
the Ship the Worcefter came to Leith Road in Summer laft, the Deponent went
aboard the faid Ship, and about Twelve a Clock of the day, the Deponent
was in the Cabine with Captain Madder and one Hammond, now in England,
as the Deponent is informed 5 At which time thefaid Captain Fohn Madder
took a Seal out of his Pocket, and asked the Deponent what he thought ofthe
Scots African and Indian Companies Arms, and at the {ame time gave the
Deponent the faid Seal in his Hand, to which the Deponent did look, and
found thereon the St. Awdrews Crofs, a Dromedaric or Camel with a Caftle on
the backof it, and a Ship with a Rifing-Sun above the Helmet, -and two. wild
‘Men as Supporters, and that the {aid Seal  to the beft of the Deponents Me-
‘mory, was near the bignefs ofan Englifh Half-Crown, and had an Handle of
Lignum-vite. And being interrogat if aboard the faid Ship he did {ee the
Impreffion of the faid-Seal upon any Paper, Depones negative. And further
Depones, that the Seal now exhibited in Court was not the fame which Cap-
tain Madder did fhowto the Deponent 5 and whereupon he has deponed as a-
bove.  Canfu feientic paict: -And this isthe Truth ashefhall Anfwer to God.
Fobn Glen.
ROBERT FOKBES.
The
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The Probation being ended as above, and the Aflize ordained to enclofe,
fome of the Adizers moved, That that part of the Judges and  Affeflors tnter.
loquitor, whereby they find the Crimes of Piracy, or Robbery; or Murder ag
Libelled, being proven by clear and plain Evidence Televant, &e. to be ex-
plained as to thefe Words, being proven by clear and Plain. Evidence, if the
fame did require, that the faid Crimes of Piracy, or Robbery, or Murder
‘fhould be proven by two or threc Witneffes, ‘directly proving the forefaid
Crimes 5 . Or, 1f it were only required, that the Crimes of Piracy, or Rob-=
bery, or Murder as’ Libelled, being proven by a clear and plain Evidence, as
to the Cumulative and COncurringPréfumptions_,whereby the {ame were allé’ged '
to be inferred, although two concurring” Witnefles thould not be found 25 to
every feveral Prefumption, were fufficient, The faid Judge and Affeflors de-
clared their meaning to bein the Terms of Law, oix. That tho’there were
ot a dire@ Probation of the Crimes Libelled, per idoneos tefles, vel inflruca
apertiffimis documentis, yet if the Crimes did appear. by the Qualifications and
Circumftances as they were Libelled, to be made out per Indicia ad probationens
indubitata & Luce Clariora, albeit every Circumftance and Qualification were
not proven by two diret Witneffes, the fame fhould be held for a clear and
plain Evidence. = e 2R 1. AR AL

Thereafter, according to the cuftom obferved in Criminal Courts and Pro-
cefles, that the Advocats : for the Purfuer, and for the Pannels are allowed
hinc inde to {peech the Aflize, and refume.and lay before the Affizers the
Libel, with the Interloquitor paft thereon, and apply the Probation led for
proving thercof on the one part, and on the other to refume the Defences for
the Pannels, and to take off as much as: poflible the - weight of the Probation
for their Defence and ‘Exculpation 5 Sir David Dalryraple Her Majefties
Solicitor, one of the Affiftants to the Procurator Fifcal in this Criminal Purfuit,
fpoke tothe Affize in manner follovving,

Gentlemen of the IN QUEST,

OU have before you IndiGments againft the Pannels upon vety attrocious
Crimes, and thefe Inditments have been fuftained relevant asLibelled,
by the Honourable Judges Admiral, to be proven by clear and plain -

Evidence : But for your further fatisfaGion,at the defire of fome of your own

Number, made openly in Court, The Judges have declared, That by thefe

Words, Plain and clear Evidence, They do not confine the Affize to two

~eoncarring Witnefles, but have left to you what Evidence is neceflary to

make Faith according to the nature of the Crime, to your Conviion.

Your bufinefs then, Gentlemen, is to apply or compare thé Probation with
the Indi¢tment, and to return your Verdict diftinét; concerning what you think
proven .or not. . ' ] 3

It isa happinefs that this Truft is in the hands of Perfons fo Difcerning and
Faithful, and therefore the lefs needs to be faid, either for clearing the nature
of the Crime, the manner of the Difcovery, or for {umming up the Evidences;
But to comply with the cuftom offuch Tryalsin this Kingdom, and for preven-
ting the miftakes into which the Lawyers on the other part feem to lead you,
Forgive me, ifafter a Sederunt of Twelve Hours,fpent in leading of the Pro-
bation, I detain you a little longer, in ‘Recapitulating - what ‘has paft, with
Yome few Obfervations, Ihope, not improper before ye enclofe. ’

As to the Crimes contained in the Indi®ment, it is obvious how .hgunogs
they are, and how hateful they render the Perfons who are truly G-“ﬂt);}’]n
| M2 . e
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the Eye of Law, a Pirat isin a perpetual War with every individualand every
ftate, Chriftian or Infidel. Pirats properly has no Countrey, but by the na-
ture of their Guilt feparates themfelves, and Renounce on the matter, the
benefit of all lawful Societies: They are worfe than ravenous Beafts, in as
far as their fatal Reafon gives them a greater faculty and skill to do Evil;
And whereas fuch Creatures follow the Bent of their Natures, and that pro-
mifcuoufly, Pirats extinguifh Humanity in themfelves, and prey upon Mep
only, efpecially upon Traders, vvho are the moft Innocent. . The Criine of
Piracy is Complex, and is made up of Oppreflion, Robbery and Murder
committed in places far Remote and Solitary. And indeed if GOD had not
in a moft Wonderful way brought the Crimes whereof thefe Pannels {tand
Accufed to Light, they might have efcapt unpunifh'd in this World,to their
own eternal Deftru&ion, and to the great lofs of fuch who may be amended,
or prevented by the Example of their Punifhment, But altho the Abufes now
complained of, happened in the vaft Ocean, and at no lefs diftance than the
Euft-Indies, -and that the Adors were tyed by obvious Reafon to Secrecy on
their own account, and were bound by a regulous Command not to reveal
or anfwer Queftions ; And befides all thefe, it is mo® probable there was a
moft impious Oath interpofed, as ufes to be in fuch cafes, and which has
more force to reftrain Men of fuch defperat principles and prattices, than all
the tyes of Religion or Nature : Yet GOD in His Providen_ce has letin Light
upon thefe dark and cruel Crimes, as it were by meer accident. For I pre-
fume,youare not Ignorant,. thatthe firft notices of this matter procecded from
Words which were dropt in paffion, or expreft by the weight of Guilt con-
cerning the Wickednefles which have been done Aboard the Woiceffer during
the lalt Voyage. Thefe, and fome other grounds of fufpicion which appeared
upon better inquiry, were the occafion of the Information given to the Go-
vernment, and how cautious the Lords of Her Majefties moft Honourable
Privy Council have been in Examining the matter before any profecution was
appointed, I perfwade my {elf that you and the whole Nation know and are
fatisfied. And now that the Probation has been folemnly led in prefence of'
this Court, and of the great number of all Qualities who have been prefent, I
doubt not, it willappear to you and all Men who will fuffer their Reafon to
a& freely, That thefe Informations have been but toco well founded.

The Indi@ment as it concerns the fadts Libelled, confifts chiefly of two
parts. The firft concerns a Murder and Piracy happening upon the Coaft of
Malabar. The fecond concerns Circumftances which help to give Light to
that Piracy, and which circumftances have happened fince the Arriving cfthe
Worcefter into this Countrey. -

Asto the ficlt, Gentlemen, You have the Teftimony of the fitft Witnefs
Antonio Ferdinando, who Depones, He came Aboard of the Worcelter upon the
* €oaft of Malabar, and that about a Moneth dficr, be faw an Engagement betwixt
the Sloop  belonging to the Worcelker, and another Ship Sailed by White Men,
Jpeaking Englifh; and bearing fuch Colours as Captain Green's Ship did bear, and
that the Captain and fome others of the Worcelters Crew went Aboard the Strangers
Ship, and flaged about the pace ofw Glafs 5 That upon their return 1o the Worce-
fter, the Sloop wis man'd out with twenty Men, of which number were the Captair
bimfelf, with Madder, Simpfon, Keigle, Kitchen and others.. That the Sloop
was wonnsed with 4 Guns and 2 Pateraroes. That the Sloop Engaged the Strangers
. Ship, and that there was a running Fight for 3 Days, during which time the
Worcelter came up and Fired at the faid Ship, and, that upon the third Day the
Juid unfortunat Ship was taken, ( and what is fearful even to repeat) The Crew
being about Ten, were Musdered and thrown over Board. - That the Goods were
bronght Aboard of the Worcefter, and the taker Ship was [ailed with a part of the
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Worcefters Crew 0 Callicoiloan, m(d 4tZer)e Sold 1o
Deporent loim{;lfb w? Wonnded, the fear ,
Gentlemen, and the onrts and that he s Command, beeh fo [ >
higheft peril, and that the very Upper-coat which be wé;f«l éozifﬁpi {ec;ecyﬁféder tbi
appears to be Scots Rugg ) mus 4 part of the fpoil. y Hagmer

As to this Teftimony, Gentlemen, There are feveral things very obfervable
fuch as the ftayednefs, fimplicity and conftancy of this Witnefs who in m’an@,
Examinations before the Council, and Committe. 1 y

given the fame account which he has now Deponed before thi urabl
Courty; Not in the fame form of conceived ngds, but matériasll[;(;ﬁglggze
tho the Interrogators have been changed : And I think it adds to the weiohg’;
of his Teftimony, that ye are Witneffes how it was emitted, Whi]ebhe
¥aalund6r heavy Sicknefs, and forced to lie down at the end of the

apie. g o

2. It is obfervable, that this Witnels Anromis Ferdinando had no acceffion
to the difcovering of this matter, nor was at all an Informer;  But the matter
being inquired into, he did plainly and honeftly acknowledee fic

eing ; ge from the be-
ginning, as he has now Deponed 4 Neither was the fory firft told at Leith,
not fince the Pannels arriving in our Harbours, but it appears by the Tefti.
mony of Antonio Francifto the other Black, (who fhows a great Inclination
to favour Captain Greex and the Pannels ) that Ferdinando gave him the
fame account in fubftance upon the Coaft of Malabar 5 and this is farder

confirmed by Stringman the Cook, who told in feveral Examinations before

the Council, That fhortly after the faid Stringman came Aboard on the Coaft

of Bengall, Ferdinando who was. his Mate, gave him the like account of the
Story.. So that it is morally evident; that this account of the Crime was not
invented with any view of a Tryal againft the Captainand Crew. -

3. Itis worthy your notice, that Captain Greer had been Aboard of the
unfortunat S:ip taken, as a Friend, and had opportunity to {py thatthe Crew,
being but about Ten, were too weak to Man or Defend a Ship of 20 Guns,
which, no doubt, emboldened him to undertake the Wickednefs complained
of. :

It is obfervable, That the feveral parts of Ferdinandod's Teftimony are for-
tified by concurring proefs.  As firft, by the Books found Aboard, it appears
that the Sloop was futnithed with Arms in the Month of February Libelled,
and that the Arms were fuch as the Teftimony mentions. 2. He fhows you
the {cat of his Wound upon his Atin, and as he Depones that he got it in the
Engagement,(o the Chyrurgeon Depones,That be not only faw it,but that Jhortly
after the hearing of the Shooting, be bad taken the drelfing fion: off the Wound,
and found it a Fraiture, and thatit lookt like 4 Gun-fhot, and that the Black canse
20 bhis Cheft a few days ~thereafter to bave it dreft Aboard. 3. The Teftimony
of Ferdinando 1s alfo confirmed by the Depofitions of Francifco and Mr My,
as to two very notable Articles, viz, The bringing of the Goods Aboard abons
#hat time. And by the Teftimony of the faid Mr. May, as to the Ship taken -
tiding at the Stern of the Worcefler. 4. Captain Madders {evere Commands
for obferving of fecrecy, is not only Deponed upon by Fez:di;zmda the firft
Witniels; but alfo by May the Chyrurgeon very circumﬂantlall.y, when Mr.
May asked an innocent Queftion, = as one fhould think, upon feing the Deck
Lumbered with Goods, Mr. Mudder anfwers, Curfing him, and bids him
mind his Plaifter Box :  When May gocs to his Cheft, there came three Men
to be drefled of their Wounds, of which the Black was one. May asks them
how they came to be Wounded but Madder had followed, and commands filence
on their Peril 5 But Mr, Muy perfifting in his inquiry, Madder goes to the Com-
wander and brings a pofitive Order to anfwer no Queltions: Thus Ferdinands ﬁld
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May concur as to the command of filence. Now, Iputit toyour Confeiences,
Gentlewen, if ye think this myfiery was ufed to covera common accidents or
if rather you are not fatisfied, that joyning the Teftimony of Ferdinandowith
the Wounds,and the filence fo rigoroufly impofed, the Goods Lrought Aboard,
the riding of the taken Ship at the Stern of the Worcefler, they do not evince
the certainty of the Piracy and Murder libelled as far as the nature of the thing
€ dmit. s , . .
CanT?) thefe, Gentlemen, Ye would be pleafed to joyn in your Obfervation,
that itis owned and demonftrated from the Books taken Aboard of the Wor-
cefter, that there {prung a Leak in the faid Ship on the Coalft of Malabar, and
¢hat it had been moft natural for the Pannels to have earried their Ship to
Goa or to Suriat, which was within ten Degrees Sailing or thereabouts, yet
the Pannels did choife rather than continue on that Coalt, to run along in a
leaky Veflel, a dangerous Courfe, round the Perinfula and the Hand Keilow,
to the Bottom of the Bay of Bengall, a Courfe of about 7 or 8co Leagues.
But that Fatigue and Rifque was {mall, when compared with the danger of
repairing their Ship on a Coaft; where their Crimes might be more eafily dif-
covered. 2. It is remarkable that the Books found Aboard, and now lyin
before you, contain the full Inftruttions given to Captain Greer and his
Company from their alledged Owners, which have fomething myfterious from
the very beginning : T have had little occafions to perufe them, havingfcen
them this Morning for the firft time, but one thing I.could not but notice,
that inthe Inftruttions, one Article contains a Cypher, in which the Captain
or Supercargo was to Correfpond with their Owners; and altho this Cypher
feems to be nice, and well enough devifed at firft to cover the Correfpondence
from any ordinary Curiofity, yet fo great anxiety has been fhown concerning
this Cypher, that the Fraighters fend a Letter after the Ship, adding an In-
ftru&ion, that befides the Charater to be ufed, there thould be this further
difguife added, that the middle Letter of the preceeding Word fhould be
always repeated beforc the firlt Letter of the next Word, of which for illu-
ftration, the Letter contains an Example, giving Direction how Letters fhould
be Addreft to the Writer himfelf. But neither was this caution {ufficient, for
next day another Letter is Written, relating {till to the Cypher, and wherein
the Writer exprefly advifes, that the Lettersfrom the Ship fhould not be Dire-
&ed to himfelf, but to a Scrivener living in »  Street London, and
that they fhould not be Subfcribed : Why all this myftery ¢ The Corref-
fpondence muft be in Cypher, and this Cypher exquifite and defined : © And
yet the Letters to be addreft to a 34 Perfon obfcure,for what I know 5 they were
not to contain any Addrefs or Subfcription which thould either difcover the
Writer or the perfon to whom he Writes : Fair Trading requires no fuch affe-
&ation.  But farther, you will be pleafed to notice, that the outward Cargo
for a Ship of 200 Tuns and 20 Guns mounted, Sailed with.36 Men, wasin
value but 999 Lib. 'x7. fh. 2. d. ferl. which appears by the Dos
cument produced by themfelves for Infructing their Entry at the
Cuftom Houfe, and that too for the moft part Arms: 1 'have not
fo much Experience in matters of Trade, but to me it feems very firange -
that a Voyage fo exceedingly Hazardous and Expenfive fhould have been
undertaken with {o {mall means : And thefe things in the very undertaking of
the Voyage being joyned with the fhrewd evidences of the Crimes, whereof
thefe Pannels ftand accufed, feem to be of very great weights and where fuch
Finenefs occurs in the Entry, and the Effe&s are fo Tragical in fuch an In-
quity, I hope I fhall be forgiven by every Body, having laid them before you
with fafsb?]mh tendernefs to theFraighters (with whom I have nothing to do)
as poflible. :

As to the fecond part of the Libel,I mean thefe Circumftances which concur
to give Light to the Crimes chiefly libelled 5 there is alfo fufficient Evidence,
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The firflt of thele Circumftances is, what concerss r:. Regroldr of '
Pannels : The Inditment bears, that there was a If\detterz{i%z;gﬁv?;:tgflf‘he
by his Wifes Sifter, in return to one of his writ to his Wife, wherein his f;ﬁi
‘ own Letter whj

feen, he fays, That [ome of ¢heir Men had bafely conferfe n; fotgieghwil:i{i;}lly?cf Eﬁi
they were guilty :  And Repmolds being queftioned upon this Letter, produc-
ed the Copy of his Letter to his Wife, which occafioned his Sj riting
him, agrecing with this Letter: Thefe you havebefore you,

I am not ignorant that Ferdinand, the firlt Witnes ,fays, be beliepes Rey?
nolds was afbore, but the Teftimony asto that is not p »

my Judgement fufficient to take off the Accefion to

rate himfelf from them 5 and,’itis moft prefumable, had his own fh

Booty: Befides, it’s plain from the Letters, he was confcious to the Truth
which he fays was bafely confeft; andit is of little Weight what has been offered
asa Glofs, viz. bafely confeffed, isasmuch as if he had faid falfely told Stories.
For in the ordinary way of fpeaking, to Confefs, is to tell true, and the Ad-
verb bafely imp]yes_no more, than if he had {aid that they had ungenerouﬂy
confefled, tho it be indeed rather a Duty whatever M. Reyrolds thinks.

The next obfervable Circumftance 18, what ceacerns George Haires 5 s to
whom, bylaying together the Teftimonies of Fames Wilkie, Kenneth Mackenzze, .
Williare Wood, Jobn Henderfon and Awne Setors, you will find it proven, that
upon asking a Queftion about Drusmonds Ship, Haiwes fell in a Paffion, by
the Depofitions of Wilkicand Kennerh Mackenzie. n. That Haines {aid, that
when the Ship the Worcefker was feized in the Road of Leith, he bhad that in his
Cuftody, which he would not bave fallen in the Seizers Hands for twice the Value of
the Ship, and that be threw it over-board, is proven by tbe Teftimonies of Fazses
Wilkie and Anne Seton. 3. That Fames Wilkies Mother imployed Anne Seator
to enquire of Haizes concerning her Son who had gone Doctor to Drunmonds
Ship, is proven by the Telfimonies of WWilkse and Setonr, and Kenneth Mackern-
zie depones, that he was prefent when the faid Awne Seton gave an Account of
what had paft betwixt her and Huaines, and that fhe told that Hines faid, they
bad 2 defign to Pump bine, and that being askt whyhe fell ina Paffion atthe
mentioning of Capain  Drummond, he anfwered, That be bnew more of Captair
Drummond than ke would tell 5 and Anne Seton concurs with Mackenzie as to
thefe Particulars. = 4. That Huinesin a Melancholy Fitt, burft furth in thefe
or like Words, It's awonder that Jince we did not fink at Sea; God does nos open
the Earth to fwallow us up at Shore, for the W, ickednefs comsmitted during the laft
Voyage in thatold Bitch Befs (poiating to Captain Greer's Ship, is proven by
the concurring Teftimonies of Willizm Weod, Fohn Henderforn and Awne Seton.
And 5. -That Huaines {aid, If what Captain Madder did during the laft Voyage,
were as well Fnown as what “bis Oncle undertool at Amfterdam, be deferved as
minch as bis Oncle met with, which was to be boykd in Oyl, is only attefted by
Willians Wood 5 nor docs every minute Circumftance need a concurring Pro-
bation. ; . V : ,

Having thus laid before you the IndiGment and Probation, conjoyning
thefe Proofs, which,Iam confident, to allimpartial Men will appear clear and
.plain Evidence of the Crimes of which thefe Pannels are _accufed.;, .I thall take
Liberty inthe next place to pre-caution you againt certain Inﬁnuam_)ns which
the Pannels Lawyers have difcovered when the Probation wasa leading.

I needbe at little painsto convince you, thatthe firft Witnefs tho a Black,
is alegal Witnefs,feing that, upon full Debate, has beep already determined by
the Honourable Judges; And indeed befides that, heis not only 2 Man byta
Chriftian, and adduced for proving a Crime covered, committed at SG%Wthgl
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is more folitary thanany Defart at Land: His Teftimonyhad fuch a diftin-
guifhable Air of Trath and Sincerity, as made himnot only a legal Witnefs,

but a very material and probative one; But the Pannels Lawyers would fain
" have obferved fome Inconfiftency in his Teftimony, and betwixt it and that
of Mr. Mays :  For fay they, Ferdinando depones that he came aboard 2 Years
and a balf ago, andthat the Aion happened abont a Month after be came aboard, {o
that it muft have beenin the Month of Novesmber 1702, and not in the Months

of February, March, &v. 1703, but ye were Witnefles that the Black did not . =~

depone pofitively as to the time of his coming aboard, but faid it was about
two years and a half ago, and that the Engagement was about a Month after :
Both thefe Defignations of the Time admit a Latitude ; and he wasfo cautious,
that he ftopt ‘again before he figned his Oath, until it was told him thatit could
not be otherways underftood.

But then they urge, that he depones, that the Engagement happened betwixt
Tillicherrie and Calleeut, upon the Coaft of Malabar, yet Mr. May depones, that
heheard the Shooting at Callicoiloan, which, fay they, being at fuch a vaftdi-
ftance from Tillickerrie was impoffible.

But thefe Gentlemen do not obferve, that the Engagement continued for
three days, and that it is exprefly deponed there was a running Fight during
that time ; So thattho the beginning of the Attacque might have been betwixt
Tillickerrie and Callecut, yetit might have continued along the Coaft.

Neither is it of more moment what thefe Gentlemen obferve, thatthe
Stranger Ship attacqued might have in three days got off, becaufeitappears
the was attacqued and purfued by the Sloop which was a light Veflel, and the
Ship it felf attacqued was weakly Man'd, having but about ten Men aboard,
and a Ship of 20 Guns.

But it may poflibly be. further urged, that the Black deponed that Mr Love-
day and Linfteed were aboard the Sloop, whereas Mr. May depones that Mr.
Linfteed wasleft at Keilon, and that heheard himordered to go afhore before,
and faw bim taken in tothe Ship fometime afterwards.

But neither is there any inconfiftency in this Particular betwixt thefe two
Oaths, for Mr May depones, that when the Ship came upon the Coaft of Me-
labar, he himfelf was putathore, and altho’ before he was put afhore, he heard
Linfleed and Hammond ordered afhore, yethe did not fee them go 5 Sothat
Linfteed might have continued in the Shipnotwithftanding. Orin the next
place, let us fuppofe that Linfleed had once gone athore, does it from thence
neceflarly follow that he did not come aboard again till the Dotor faw him
takenup? Certainly it does not, for Mr. May continued a very long time a-
thore : But now granting what thefe Gentlemen fo earneftly defire, that Fer-
dinando had been miftaken as to fome fuch Circumftance, can that overturn his
Teftimony? Thething happening upwards of twoYears ago; The Subjeck
was an Engagement at Sea, perhaps the firft Fighting ever he was witnefs to,
and the Confufion which for the moft part is incident to the firmeft Spirits in
their firt Adventures, might excufe this Witnefs, if in a minute Circumftance
hehad miftaken, feing his Oath, as towhat is material and effential, is moft
pregrantly aftrutted, as has been already faid. :

It may be likeways obferved, that it was very much urged for the Pannels,
that Ferdinando came aboard the Ship at 4jango,only two days before the Ship
parted from the Coaft of Malabar 5 Buttho that were true, it would be little to
the purpofe: For it is evident byhis own Depofition, that at firft he entered
to the Scrvice of Mr. Loveday the Purfer, and thathe came aboard of the Sloop
at Callicoiloan with Loveday, and the Sloop was the chief Inftrument made ufe
of in the Piracy libelled. "

%




b RO T :

it 1s not unlikely that the Law €rs on. ; ' 3 : o A
el MI‘.YNi(Zj’S el }{ . 3? the other fide will amufe you with
having been prefeliltiit the A&ion i : not
I take it, a Witnels de auditu is fuch a one L Eberie - lakens forag
ifMr. May had deponed that another perfon gfé) tiﬁ?le}?{;‘-ﬁe {ccglild tHan,dé as
‘ing. But fince our Hearitig i$ s much to be depended on.as d]‘aS ‘ Fdrgi. {hoot-f
concerns the proper Objett of the Ear; Mr. M Ao i s Ceill}gﬂq what
confilts of what he heard and faw himfelf, is not in the fen[(‘gnyjfvﬁ ich chicfly
#u.  Mr. May depoes he heard the fhooting, and the next d;J ' ﬁW ﬁe ands-
down, he {aw the Worcefter riding, with another Ship at her %:t that he came
he faw fome of the Crew come afhore in a'Boat. ajid that they e, and that
they had brought ina Ship; and that Cage Commado. or o T2 00 him that

Y ought 1 a ship, t Coge Commodo, or the Lin sifter told hi

he had bought the Ship;  he faw and handled the Black's ng)und e
Eye and Ear-witnefs to Madder's threatring, and impofine 4 ¢ y h.e e
{n all this there is niothi erly o2 v o TEPCIES 2 rigorons Silencesy
: nothing properly de auditu, for that the Seamen told hi
they had brought in a Ship, did not depend barely upon their ‘telline. b ...
pon thefe Circumftances, that they were the perfons broteht it inn‘?; dugl u-
the Ship was riding under his Eye at the Stern of the ‘Wo?‘ceﬁ’g,« éndn;., (Ec ?t
what he heard from Coge Comemodo and the Linguifter, being upon th :Zgl; o
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